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CHATTELS, 


BOOK  I. 

OF  THE  CONTRACT  OF  SALE. 
CHAPTER  I. 

PRELIMINARY   CHAPTER. 


Sale  is   defined  to  be  the  transfer  of  the  pro-  Definition  of 
perty  from  the  owner  to  some  other  person,  in  "*'' 
consideration   of  a  price  or  equivalent  recom- 
pence  (a).     There  is  no  essential  distinction  be- 
tween sale^  and  barter  or  exchange ;  in  the  former^  Barter, 
the  consideration  is  money;    in  the  latter,  any 
valuable  commodity  (b).     The  law  is  the   same 
whatever  be  the  quid  pro  quo  ;  but  a  consideration 
of  some  kind  is  absolutely  necessary,   for  the 
maxim  is,  es  nudopacto  non  oritur  actio  (c). 

The  first  consideration  naturally  is,  what  persons  Parties  to 
are  qualified  in  law  to  become  parties  to  a  con- 

(a)  See  2  B1.  Comm.  ch.  30  ;  2  Wooddeson's  Lect.  p.  210. 

(b)  %  Bl.  Comm.  cb.  30. 

(c)  Noy's  Max.  p.  348  (9th  Ed.)  Irons  v.  Smallpiece,  2  B.  &  A. 
551  ;  Bunn  v.  Markham,  2  Marsh.  532, 
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tract  of  sale.     The  general  rule  is^  that  all  are 
to  be  presumed  competent  unless  proved  to  be 
DisabUiUea.  aflFected  by  some  express  disability  (d).     Persons 
Infancy,      uudcr  the  age  of  twenty-one  years  (e),  which  is 
the  legal  age  of  discretion,  are  not  held  responsible 
for  civil  contracts  into  which  they  may  enter; 
but  as  this  very  disability  is  a  privilege  allowed 
by  the  indulgence  of  the  law,  in  order  that  advan- 
tage may  not  be  taken  of  the  inexperience  of 
youth  (/),  an  exception  is  made  in  the  case  of 
necessaries  suitable  to  the  fortune  and  condition 
of  the  infant.     The  privilege  is  personal;  none 
therefore,  can  avail  themselves  of  it,  but  the  infant 
himself,  and  on  the  principle  that  the  privilege 
ought  (as  it  has  been  expressed)  to  be  regarded 
rather  as  a  shield  than  a  sword,  most  contracts 
entered  into  by  an  infant,  are  held  to  be,  not 
absolutely  void,  but  voidable  only,  and  may  there- 
Covertare.   fore  be  ratified  on  attaining  ftill  age.     Married 
women  (g)  are  under  a  similar  disability  of  bind- 
ing themselves  (or  their  husbands)  by  contract, 
unless  it  be  for  necessaries,  or  unless  the  authority 
of  the  husband  has  been  given  either  expressly  or 
by  implication ;  and  the  general  rule  holds  equally 
where  the  husband  and  wife  live  together,  as  where 


{d)  Of  Disability,  see  Book  I.  Chap.  ii. 
(e)  Of  Infancy,  see  Book  I.  Chap.  ii.  Sect.  1. 
(/)  1  Bl.  Comm.  ch.  17;  Co.  Litt.  171,  b. 
(g)  Of  Coverture,  see  Book  I.  Chap.  ii.  Sect.  2. 
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they  have  been  separated^  whether  by  the  act  of 
either  party^  by  mutual  consent,  or  by  the  sentence 
of  a  Spiritual  Court.    Idiots  and  lunatics  may  bind  idiocy  and 
themselves  for  necessaries  (A) :   and  in  general   ""**^^" 
the  Courts  will  not  interfere  to  set  aside  a  con- 
tract entered  into  by  one  who  is  nan  conym,  if 
it  appear,  that  no  contrivance  or  imposition  has 
been  practised  by  the  plaintiff,  and  that  no  prejudice 
has  resulted  to  the  defendant,  from  his  mental 
imbecility  (i).    Persons  attainted  of  felony  forfeit  Attainder. 
all  their  property  to  the  crown,  and  are  conse* 
quently  disabled  to  contract  from  the  period  of 
conviction  (i).     Lastly,  Alien  enemies  are  incapa-  AUcnene- 
citated  from  suing  in  any  Court  of  this  realm, 
and  cannot,  therefore,  during  the  continuance  of 
hostilities,  enforce  a  contract,  even  if  entered 
into  before  the  commencement  of  the  war  (/)• 

In  the  sale  or  barter  of  personal  property,  no  Mode  of 
formal  mode  of  transfer  is  prescribed  by  law,  ^^^  ^^' 
whether  the  sale  be  by  private  contract  or  by 
public  auction  (m).  The  technical  niceties,  and 
the  instruments  of  conveyance,  which  are  requisite 
in  thfe  graver  matters  of  alienation  of  real  pro- 
perty, would  be  cumbersome  and  useless  in  the 
every-day  transactions  of  buying  and  selling  goods. 

(A)  Of  Idiocy  and  Lunacy,  see  Book  I.  Chap.  ii.  Sect.  3. 
(t)  Baxter  v.  Portsmouth  (Earl),  5  B.  &  C,  170. 
(k)  Of  Attainder,  see  Book  I.  Chap.  ii.  Sect.  4. 
(/)  Of  Alien  Enemy,  see  Book  I.  Chap.  ii.  Sect.  5. 
(m)  Of  Sales  by  Auction,  see  Book  I.  Chap.  v. 

B  2 
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When  writ-  g^t  j^  Order  to  prevent  frauds  and  perjuries,  the 

ten  evidence  *  r     o  ^ 

necessary,  legislature  has  wisely  provided,  that  where  the 
consideration  exceeds  a  certain  value,  no  executory- 
contract  of  sale  shall  be  deemed  binding,  on  oral 
evidente  only  («) ;  no  strict  form,  however,  is 
required,  but  merely  a  simple  memorandum  in 
writing  of  the  bargain ;  and  this  written  agree- 
ment is  expressly  exempted  from  the  usual  agree- 
ment-stamp. Written  evidence  is  unnecessary 
where  any  overt  act  has  been  done,  from  which 
a  permutation  of  the  property  can  be  inferred ; 
such  alteration  of  the  property  may  arise,  either 
from  an  actual  or  constructive  delivery  of  the 
possession,  or  from  a  payment  of  part  of  the  price, 
or  from  something  being  given  by  the  buyer  by 
way  of  earnest  as  a  S3anbol  of  his  ratification  of 

Sale  of  the  contract.  In  the  sale,  however,  of  one  species 
of  chattels,  viz.  ships,  other  formalities  are  re- 
quisite (p).  On  account  of  the  importance  and 
value  of  the  property,  and  the  uncertainty  which 
would  otherwise  prevail  as  to  ownership,  the 
legislature  has  provided  that  the  property  in  ships 
shall  not  be  transferred  without  certain  instru- 
ments in  writing. 

whatavoids      To   coustitutc  a  Valid   contract  of  sale,   the 

a  B&l^ 

parties  must  act  bondjide,  and  according  to  law. 


(n)  ^9  Car.  II.  c.  3.  s.  17.     See  Book  I.  Chap.  iii.  Part  1/ 
(o)  3  &  4  Will.  IV.  c.  55.     See  Book  I.  Chap.  iii.  Part  2. 
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It  is  a  general  rule,  that  Fraud  (p)  vitiates  Fraud, 
every  transaction.  Therefore,  if  the  vendor  be 
guilty  of  fraud  against  the  vendee,  or  the  vendee 
against  the  vendor,  the  innocent  party  in  either 
case  will  not  be  compelled  to  complete  the  con- 
tract. In  like  manner,  where  the  contract  is 
fraudulent,  (whether  by  statute  (g)  or  at  common 
law  (r)  )  against  third  persons,  it  cannot  be  en- 
forced.  A  strong  badge  of  fraud,  though  not 
conclusive  evidence,  is  afforded  by  the  circum- 
stance of  the  vendor  continuing  in  possession 
after  the  sale ;  since,  in  ordinary  dealings  a 
change  of  possession  accompanies  a  change  of 
property,  and  by  deviating  from  this  rule,  third 
parties  are  deceived,  and  induced  to  give  credit 
to  the  apparent  owner  {s). 

Immorality  {t)  is  another  ground  of  avoiding  a  immoraiiij. 
contract  of  sale.  No  contract  arising  out  of  an 
immoral  transaction  can  be  enforced;  for  the 
maxim  of  law  is,  es  turpi  causd  non  oritur  actio, 
or,  in  the  elegant  paraphrase  of  Lord  Mansfield 
''  Justice  must  be  drawn  from  pure  fountains'*  (u). 

Illegality  is  also  a  ground  of  avoidance.     If  the  lUegaiity. 
contract  violate  any  rule  of  law,  whether  common 

(p)  Of  Fraud,  see  Book  I.  Chap.  iv.  Sect.  1. 

(q)  13  Eliz.  c.  5,    See  Book  I.  Chap.  iii.  Part  5. 

(r)  See  Book  I.  Chap.  iv.  Sect.  1.  3. 

Is)  %  Stark.  Evid.  p.  359  (2nd  Ed). 

(<)  Of  Immorality,  see  Book  I.  Chap.  iv.  Sect.  2. 

(m)  Selw.  N.  P.  p.  70  (8th  Ed). 
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law  or  statute^  or  the  principles  of  public  policy, 
the  sale  is  null  and  void.  On  this  principle, 
contracts  for  the  sale  of  illegal  shares,  gambling 
contracts,  and  all  contracts  arising  out  of  illegal 
trading  transactions  carried  on  with  the  subjects 
of  a  country  at  war  with  Great  Britain^  are 
void  (s).  On  the  same  principle,  sales  of  pro* 
hibited  goods  and  chattels  (y),  and  contracts 
entered  into  on  prohibited  days(;a:),  cannot  be 
enforced.  Under  this  head  too,  may  be  classed 
contracts  affected  by  the  Acts  of  Bankruptcy  (a). 
Even  before  any  act  of  bankruptcy  committed, 
a  transfer  by  a  trader  in  contemplation  of  bank* 
ruptcy,  and  in  order  to  give  a  fraudulent  preference 
to  a  particular  creditor,  is  void.  After  an  act  of 
bankruptcy  committed,  no  dealings  whatever  with 
the  bankrupt  can  be  supported,  unless  they  are 
expressly  protected  by  the  saving  clauses  of  the 
statute,  which  provide  in  certain  cases  that  the 
fair  trader  shall  not  be  prejudiced  by  secret  acts 
of  which  he  has  no  notice. 
Of  change  A  Complete  and  bonAJide  sale,  in  general  trans- 
by^JT'^  fers  the  property  absolutely  from  the  vendor  to  the 
vendee  :  but  from  the  rule  of  law,  that  no  one  can 

assign  a  greater  interest  in  any  thing  thaifhe  him- 

■~~~"~  ■ "  — — —       ^»i»^i II . ■■  1.  ...  I    — 

(j?)  Of  Illegality  at  Common  Law,  SeeBk.  I.  Chap.  iv.  Sect.  3. 
{y)  See  Book  I.  Chap.  iii.  Part  8. 

(z)  29  Car.  II.  c.  7.  s.  1 ;    see  Book  I.  Chap.  ili.  Part  4 ; 
Dies  dominicus  mm  est  juridicus, — Noy's  Max.  p.  2. 
(a)  6  Geo.  IV.  c.  16 ;  see  Book  I.  Chap.  iii.  Part  6. 
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self  possesses  (6),  it  follows  that  no  sale  would, 
under  any  circumstances,  have  the  effect  of  divest- 
ing the  property  from  the  true  owner,  where  the 
title  of  the  vendor  has  been  wrongfully  acquired. 
For  the  security,  however,  of  innocent  purchasers, 
this  rule  is  confined  to  private  and  secret  sales ; 
and  however  wrongful  or  illegal  may  have  been 
the  title  of  the  vendor,  the  property,  by  a  sale  for 
valuable  consideration  in  market  overt  (c),  is  ab-  Saie  in  mar- 
solutely  altered,  and  the  vendee  acquires  a  title 
which  is  good  against  the  whole  world.  But  an 
exception  is  made  in  one  species  of  chattel,  to 
wit,  horses,  because  (saith  Blackstone)  a  horse  is  Saie  or 

holies. 

SO  fleet  an  animal  that  the  stealers  of  them  may 
fly  far  off  in  a  short  space,  and  be  out  of  reach  of 
the  most  industrious  owner  (d).  Therefore,  to 
change  the  property  in  a  horse  against  the  owner, 
not  only  must  the  sale  be  in  market  overt,  but 
certain  formalities  prescribed  by  statute  (e)  must 
be  strictly  adopted. 

An  important  division  of  the  law  of  sale  relates  Reciprocal 

.  .  rights  and 

to  the  reciprocal  rights,  duties,  and  liabilities  of  liabilities  of 
the  vendor  and  purchaser,  and  the  remedies  pro- 
vided by  law  to  enforce  those  rights. 


{b)  Nemo  potest  plus  juris  ad  aUum  transferre  qudm  in  ipso  est, 
Noy's  Max.  p.  389,  (9th  Ed.) 

(c)  Of  Sale  in  Market  Overt,  see  Book  I.  Chap.  vi. 

{d)  2  ComiD.  ch.  SO.     2  Inst.  714. 

(c)  2  Ph.  &  Mar.  c.  7 ;  31  Eliz.  c.  12.  See  Book  I.  Chap, 
vi.  Sect.  2. 
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dli7em(f-"       After  the  bargain  of  sale  has  been  completed^ 

vTd^  but  before  the  price  has  been  paid,  or  the  posses- 
sion of  the  goods  has  been  parted  with,  the  vendor 

Lien.  possesses  the  extrajudicial  right  of  Lien,  i.  e.  the 
right  of  retaining  the  goods  as  a  security  for  the 
price  (/).  Even  after  the  possession  is  lost  by  the 
vendor,  while  the  property,  not  being  absolutely 
vested  in  the  purchaser,  remains  in  transitu,  a 
species  of  contingent  lien  continues.  The  vendor 
is  entitled  to  exercise  this  right  (technically  termed 

Stoppage  in  Stoppage  in  transitu),  and  to  resume  possession  of 
the  goods,  in  cases  where  the  intermediate  bank- 
ruptcy or  insolvency  of  the  purchaser  deprives 
him  of  the  reasonable  chance  of  obtaining  pay- 
ment (g). 

Judicial  re-       Whcu  the  coutract  of  sale  between  the  parties 

vendor.  is  coucludcd,  if  the  purchaser  departs  from  his 
engagement,  and  refuses  to  accept  the  goods,  the 

Assumpsit    vendor  may  maintain  an  action  of  Assumpsit  (h) 

for  not  ac-  ,  .  \» 

cepting.  on  the  special  contract  for  not  accepting.  Or,  if 
the  property  has  been  transferred  to  the  purchaser, 
and  the  price  has  not  been  paid,  the  vendor  may 
Assurapsii  bring  assumpsit  (or  debt)  for  goods  bargained  and 
loldf """  sold,  or  for  goods  sold  and  delivered. 
Rights  of  On  the  other  hand,  where  default  is  made  on 
vendee.       ^j^^  p^^^^  ^f  ^.j^^  vcudor,  the  veudec  has  certain 


(/)  Of  Lien,  see  Book  II.  Part  1.  Chap.  i. 

(g)  Of  Stoppage  in  transitu,  see  Book  II.  Part  1.  Chap.  ii. 

(//)  Of  Assumpsit  by  vendor,  see  Book  II.  Part  1.  Chap.  iii. 
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remedies  to  compel  performance  of  the  agreement. 
When  the  contract  has  heen  legally  entered  into, 
and  the  price  duly  paid  or  tendered,  if  the  vendor 
re&ses  to  deliver  the  goods,  the  purchaser  may 
sue  in  Assumpsit  on  the  fecial  contract  for  not  Astompsit 
delivering  (e).  Or  if  the  property  and  right  of  Hvering. 
possession  have  vested  in  the  purchaser,  although 
the  actual  possession  may  remain  in  the  seller,  anac* 
tion  of  Trover  (A)  for  the  goods  may  be  supported.  Trow. 

Further,  after  the  contract  is  finally  concluded, 
by  the  delivery  on  one  side  and  payment  on  the 
other,  a  cause  of  action  may  arise  against  the 
vendor,  on  the  ground  of  a  breach  of  Warranty  (J)  Action  of 
of  the  goods.  In  general  this  action  must  be  ^ 
founded  on  express  warranty.  The  Civil  law,  in 
this  respect,  was  much  more  favourable  to.  pur- 
chasers than  the  English  law ;  their  rule  being  that 
the  vendor  was  bound  to  warrant  the  subject- 
matter  of  the  sale  against  all  defects,  whether  he 
were  cognizant  of  them  or  not  (m)  ;  and  moral 
writers  have  urged,  that  the  seller  is  bound  inforo 
canscientia  to  make  known  'to[[the  purchaser  the 
defects  with  which  he  is  himself  acquainted  (i?). 


(t)  Of  Assumpsit  by  vendee,  see  Book  II.  Part  2.  Chap.  i. 

(k)  Of  Trover  by  vendee,  see  Book  II.  Part  2.  Chap.  ii. 

(/)  Of  action  on  Warranty,  see  Book  II.  Part  2.  Chap.  iii. 

(fft)  '<  Certiores  faciant  empiores  quid  morhi  viiUve  cuique  sit" 
D.  lib.  xxi.  t.  1.  1.  i.  §.  1. 

{«)  See  1  Poth.  Obi.  p.  7.     Paley  Mor.  Phil.  vol.  i,  b.  S 
c.  vii.   Grotius,  1.  ii.  c.  xii,  s.  9.   Cic.  de  Off.  lib.  iii.  13. 
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^m  ^.  With  us,  nevertheless,  the  maxim  ''  caveat  emptor^ 
is  more  generally  applicable.  If  the  purchaser  act 
so  improvidently^as  to  neglect  taking  the  necessary 
precautions  for  ascertaining  the  quahty  of  the  goods 
which  he  bargains  for,  he  must  pay  the  penalty 
of  his  negligence ;  for  the  ancient  maxim  of  law 
is  '^vigilantibus,  rum  dormientibus  leges  subveniunt.'' 
And  mere  vague  expressions  which  are  usual  to 
sellers,  who  praise  at  random  the  goods  which 
they  are  desirous  to  dispose  of,  will  not  amount 
to  a  warranty  (o).  If  the  vendor,  however,  ex- 
pressly undertakes,  at  the  time  of  the  sale,  that  the 
quality  of  the  goods  shall  accord  with  the  descrip* 
tion  given,  or  with  a  sample  exhibited,  he  will  be 
bound  by  his  undertaking.  Yet  if  the  purchaser 
himself  was  aware  of  the  defects,  he  cannot  after- 
wards take  advantage  of  them ;  on  the  principle  of 
the  maxim  ^'scientia  utrinque  par  pares  facit  con- 
trahentes  ^  (p ).  It  must  be  observed  that  the 
maxim  '*  caveat  emptor''  is  never  to  be  understood 
as  appljdng  to  cases  of  actual  fraud  ;  for  even 
where  a  commodity  is  expressly  sold  with  all 
faults,  this  will  not  protect  the  vendor,  if  it  can  be 
proved  that  there  were  any  latent  defects  which 
he  used  artifice  and  contrivance  to  conceal  (q). 

Collateral         The  Collateral  rights  and  liabilities  of  vendor 

rights  and  .  ^ 

(o)  Sugd.  Vend.  p.  3.     "  Simplex  commendatio  non  obligai,*' 

(p)  Sugd.  Vend.  p.  1. 

(q)  Baglehole  v.  Walters,  3  Campb.  154. 
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and  purchaser  are  scarcely  less  important  than  liabilities  of 

*■  "^  *^  the  parties. 

their  mutual  obligations. 

Partners  (r)  are  liable  in  general  for  all  engage*  Partners. 
ments  entered  into  by  their  co-partners ;  or^  as 
Lord  Kenyon  has  broadly  expressed  it, ''  one  part* 
ner  may  pledge  the  credit  of  the  firm  to  any  ex- 
tent." The  rule  holds  equally  in  the  case  of 
general  trading  partnerships^  as  in  cases  where 
the  parties  have  held  themselves  out  as  partners 
in  a  particular  transaction.  No  private  under* 
standings  or  express  arrangement,  among  the  part* 
ners  themselves,  limiting  or  qualifying  the  extent 
of  their  liability,  can  avail  them  in  respect  of  third 
persons  without  notice  {s).  Therefore,  partners 
in  name  (although  not  really  interested),  and  part* 
ners  in  interest  (although  dormant  or  secret),  are 
involved  in  a  common  liability. 

The  rights  of  vendor  against  Sureties  (0,  or  third  Sureties. 
persons  entering  into  a  collateral  undertaking  to 
guarantee  payment  of  the  price  by  the  purchaser, 
forms  an  important  subject  of  consideration.  The 
claim  ""against  a  surety  is  said  to  be  strictissimi 
juris  (u)  ;  and  accordingly,  to  establish  his  liability 
on  the  vendee's  default,  the  plaintiff  must  prove  a 

(r)  Of  Vendee's  Partners,  see  Book  II.  Part  3.  Chap.  i.   Of 
Vendor's  Partners,  see  Book  II.  Part  4.  Chap.-  i. 

(*)  JFaugh  V.  Career,  2  H.  Bl.  235. 

(t)  Of  Sureties,  see  Book  II.  Part  3.  Chap.  ii. 

(u)  Per  Lord  Ellenborough,  C.  J.,  Bacon  v.  ChtMey,  1  Stark. 
N.  P.  C.  193. 
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strict  compliance  with  the  terms  of  the  guaranty* 
By  the  statute  of  frauds^  every  "  special  promise 
to  answer  for  the  debt,  default  or  miscarriage,  of 
another  person,"  must  be  in  writing  and  signed 
by  the  party  to  be  charged,  or  his  authorized 
agent  (a;). 

Bailees.  The  rights  and  liabilities  of  Bailees  (y)  require  a 

certain  degree  of  consideration.  In  general,  as 
soon  as  goods  sold  have  been  deUvered  into  the 
custody  of  a  carrier,  wharfinger,  or  other  baUee, 
on  the  account  of  the  consignee,  the  vendor's 
interest  in  the  property  (except  indeed  his  con- 
tingent  right  of  stopping  in  transitu)  is  wholly  de* 
termined;  the  property  vests  in  the  purchaser, 
and  remains  thenceforward  at  his  risk  (z).  Ac- 
cordingly,  the  action  against  the  bailee  ought  to 
be  brought  in  the  name  and  on  the  behalf  of  the 
purchaser  (tf).  Yet,  it  must  be  observed  that, 
under  certain  circumstances,  either  the  vendor  or 
the  purchaser  indiscriminately  may  be  made  plain- 
tiff against  the  bailee,  and  in  one  or  two  special 
cases,  where  the  consignee  has  acquired  no  interest 
in  the  property,  the  vendor  is  the  only  party  who 
can  maintain  the  action  (b). 

Agents.  Lastly,  the  law  of  Principal  and  Agent  is  involved 

(x)  29  Car.  II.  c.  S.  s.  4. 

(j/)  Of  Bailees,  see  Book  II.  Part  4.  Chap.  ii. 

(z)  Greaves  v.  Hepke,  2  B.  &  A.  131  ;  Bull.  N.  P.  36. 

la)  Fragano  v.  Langf  4  B.  &  C.  219. 

(6)  See  1  Chit.  PI.  p.  ^.--Post. 
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in  a  twofold  view  in  reference  to  vendors  and  pur- 
chasers : — First,  in  respect  of  the  extent  to  which 
the  acts  of  their  agents  make  the  principals  liable 
to  each  other :  —  Secondly,  in  respect  of  the 
mutual  rights  and  Uabilities  of  agent  and  prin- 
cipal (c). 


(c)  Of  Vendor  and  Agent,  see  Book  II.  Part  d.  Chap.  iii.   Of 
Vendee  and  Agent,  see  Book  II.  Part  4.  Chap,  iii. 


(  14  ) 


CHAPTER  II. 

OF  THE  EFFECT  OF  DISABILITY  OF  THE  PARTIES  UPON 

CONTRACTS  OF  SALE. 

Disability    Ip  either  the  vendor  or  vendee,  at  the  time  of  sale, 

to  contrsct* 

be  under  a  disability  in  law  to  contract,  the  con- 
tract will  be  either  absolutely  void,  or  voidable  by 
the  party  affected  by  such  disability.  The  different 
causes  of  disability  may  be  classed  under  the  fol- 
lowing heads  :— I.  Infancy.  II.  Coverture.  III. 
Lunacy.    IV.  Attainder.    V.  Alien  enemy. 


not 

on  contract. 


Section  I. — Infancy. 

Generally  The  general  rule  of  law  is,  that  any  contract 
*°^*iiibie  entered  into  before  the  party  attains  the  full  age 
of  twenty-one  is  not  binding  (^).  Full  age  is  at- 
tained on  the  day  preceding  the  anniversary  of 
the  birth-day ;  thus,  a  person  bom  on  the  first  day 
of  January,  is  of  age  to  do  any  legal  act  on  the 
morning  of  the  last  day  of  December,  though  he 
may  not  have  lived  twenty-one  years  by  nearly 
forty-eight  hours;  the  reason  assigned  is,  that  in  law 
there  is  no  fraction  of  a  day(i).  If  goods,  contracted 


(a)  1  Bl.  Comm.  463 ;  Bull.  N.  P.  154;  Co.  Litt.  171.  b. 
(6)  1  Bl.  Comm.   463.     (See  note  of  Professor  Christian.) 
Anon.  1  Salk.  44,  per  Holt,  C.  J. 
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to  be  sold^  be  delivered  to  a  carrier  a  few  days  be- 
fore the  purchaser  is  of  age^  although  they  do  not 
reach  the  purchaser  until  after  he  has  attained 
twenty-one,  there  is  no  binding  contract,  for  the 
property  vests  on  the  delivery  to  the  carrier  (c). 

Although  an  infant  is  liable  for  torts  in  general(^, 
the  plainti£P  will  not  be  permitted  to  bar  the  de- 
fendant of  his  plea  of  infancy,  by  converting  into  a 
tort  the  subject  matter  of  an  action  which  clearly 
arises  out  of  a  contract  (e).  An  infant  bailee  is  not 
liable  for  negligence  (/),  nor  an  infant  vendor  for 
a  breach  of  warranty  in  the  sale  (g),  or  exchange 
(hy,  of  a  chattel. 

An  exception  to  the  rule  of  non-liability  is  made  Exceptions. 
in  the  case  of  necessaries  (t)  supplied  to  an  infant 
vendee.     And  in  almost  all  cases  a  ratification  of 
the  contract  upon  attaining  full  age  will  make  it 
valid  and  effectual  (j) ;  because,  in  general,  the 

(c)  Gr^n  ▼.  Langjieidf  3  Campb.  ^SS.-^Poit. 

{d)  Brisiow  v.  Eastman^  1  Bgp.  172. 

(e)  See  8  T.  R.  337  ;  Grace  v.  NeviU,  I  Keb.  778. 

(/)  Jennings  v.  Rvndallf  8  T.  R.  335. 

(g)  Hewlett  V.  Haswellf  4  Campb.  118. 

(A)  Green  v.  Greenbank,  2  Marsh.  485.  Nor  can  an  in&nt  be 
sued  in  an  action  for  deceit  in  falsely  stating  that  he  was  of  full 
age. — Johnson  v.  Pte,  Siderf.  258. 

(i)  In  Brook  v.  Galley^  2  Atk.  34^  Lord  Hardwickey  Ch.  said, 
"  The  law  lays  infants  under  a  disability  of  contracting  debts  ex- 
cept for  bare  necessaries^  and  even  this  exemption  is  merely  to 
prevent  them  from  perishing."  But  see  Zonck  v.  Parsons,  3 
Bnrr.  1801,  Judgment  of  Lord  Mansfield,  C.  J. 

(J)  Soutkerton  v.  Whitelocke,  1  Str.  690. 
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acts  of  an  infant  are  not  void  but  voidable  only(A:)  : 
for  if  an  infant  sell  goods  and  deliver  them,  action 
of  trespass  will  not  lie  against  the  vendee  (/) :  so 
if  he  bail  goods  to  his  own  use,  trespass  will  not 
lie  against  the  bailee  (m)* 
The  con-  Q^  the  principle,  that  the  contract  in  general  is 
Foid  but     not  void  but  voidable  by  the  infant  himself,  and 

voidHDie.  •'^ 

by  him  only,  since  the  privilege  is  personal  (n),  it 
follows,  that  the  infancy  of  the  vendee  is  no  defence, 
in  favour  of  the  vendor,  in  an  action  brought 
against  the  latter  for  the  non-performance  of  the 
contract.  The  infant  may  enforce  the  contract  at 
his  option,  though  he  himself  is  not  bound  there- 
by  (0). 

The  question  of  the  liability  of  an  infant  on  his 
contracts  may  be  considered  under  the  following 
heads : — 

What  are  held  to  be  necessaries. 

What  are  held  not  to  be  necessaries. 

Of  ratification  on  attaining  foil  age. 
What  are         j^   What  art  held  to  he  necessaries.    An  infant 

necessaries. 

may  bind  himself  to  pay  for  his  necessary  meat, 

(k)  Co.  Litt.  2  b. 

(Z)  Per  Hyde  J.  1  Mod.  137. 

(m)  1  Rol.  Abr.  730, 1.  20  ;  Com.  Dig.  Enfant,  C.  3. 

(«)  Taylor  V.  Croker^  4  Esp.  187 ;  Jona  v.  Darch^  4  Price, 
300 ;  5fftt^^  V.  Bmtn,  1  Mod.  25  ;  see  1  Show.  171. 

(o)  Bruce  y.  ^onwcAr  (in  error),  6  Taunt.  118;  S.  C.  2  M. 
&  S.  205  ;  FUzmaurice  v.  Waugh,  3  D.  &  R.  27S ;  Keane  v. 
Boycott,  2  H.  Bl.  511  ;  Holt  v.  Ward,  2  Str.  937 ;  see  Bac.  Abr. 
Infancy,  I.  4. 
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drink^  apparel,  physic,  and  likewise  for  his  good 
teaching  and  instruction  (p).  The  question  of 
necessaries  is  a  relative  fact,  to  be  governed  by 
the  fortune  or  circumstances  of  the  infant,  and 
proof  of  these  circumstances  lies  on  the  plaintiff  (y). 
They  ought  to  correspond  with  the  real  circum- 
stances, and  not  the  mere  appearance  in  life,  of  the 
infant  (r).  The  question  is  usually  one  of  fact 
for  the  Jury,  but  their  verdict  is  subject  to  the 
control  of  the  court  in  point  of  law  (s).  It  has 
been  held  that  unless  the  question  is  exclusively 
one  of  law,  if  any  of  the  articles  furnished  to  the 
defendant  fall  within  the  description  of  necessa- 
ries, the  evidence  ought  to  be  left  to  the  Jury  (t). 
The  defendant,  being  a  Captain  in  the  army, 
was  held  to  be  liable  for  livery  furnished  for  his 
servant ; — Lord  Kenyon,  C  J.  observed,  that  he 
could  not  say  it  was  not  necessary  for  a  gentleman 
in  defendant's  situation  to  have  a  servant,  and  if 
it  were  proper,  it  was  equally  necessary  that  the 
servant  should  have  a  livery  (ju).  So  an  infant  is 
liable  for  the  cost  of  a  suit  of  regimentals  for  a 

(p)  Co.  Litt.  172,  a.  Cora.  Dig.  Enfant,  B.  5 ;  Bac.  Abr. 
Infancy,  I.  1. ;  Viii.  Abr.  Enfant,  C. ;  Huggins  v.  Wiseman,  Garth. 
110 ;  Pickering  v.  Gunning,  Palm.  528  ;  Jones,  182  ;  March,  40. 

(q)  Per  Lord  Kenyon,  C.  J.,  1  Esp.  211  ;  Kosc.  Ev.  p.  245. 

(r)  Ford  v.  Fothergill,  1  Esp.  211 ;  S.  C.  Peake,  229. 

(*)  2  Stark.  Ev.  406  ;  Makarell  v.  Bachelor,  Cro.  Eliz.  583. 

(0  Maddox  v.  Miller,  1  M.  &  S.  738  ;  Bliss  v.  Palmer,  Peake, 
SOS,  n.  (8rd  ed.). 

(tt)  Hands  v.  Slaney,  8  f .  R.  578. 

C 


13  DISABILITIES.  [hOOK  I. 

volunteer  corps  of  which  he  is  a  member  (v). 
An  infant  is  liable  for  necessaries  supplied  for  his 
wife  (w),  or  for  his  child  (a*),  or  if  he  be  a  house- 
keeper^ for  victuals  supplied  for  his  household  (y)% 
What  ate        2.  What  are  held  not  to  be  necessaries.    An  infant 

not  ncces>  ,.,  111  ii*ii0 

saries.  captam  m  the  army  was  held  not  to  be  hable  for 
cockades  ordered  for  the  soldiers  of  his  Gompany(2;) ; 
and  a  lieutenant  in  the  navy^  not  in  commis* 
sion  at  the  time,  was  decided  not  to  be  hable  for 
the  price  of  a  chronometer  sold  to  him  by  the 
plaintiff  (d().  So  articles  clearly  above  the  rank 
and  station  of  the  infaat  will  not  be  deemed  ne- 
cessaries ;  as  silk  dresses  and  other  expensive  arti- 
cles, for  a  servant  maid  (&)•  It  must  appear  that 
the  necessaries  were  for  the  infant  himself  (c) ; 
therefore  a  replication  to  the  plea  of  infancy,  that 
the  articles  were  necessary  for  the  defendant's 
horses,  was  adjudged  bad,  because  it  was  said,  nm 
constat  that  the  horses  were  necessary  for  the 
infant  (rf). 

(v)  Coates  v.  Wilson,  5  Esp.  152. 
(w)  Turner  v.  Tritby^  1  Str.  168. 
{x)  Bull.  N.  P.  155, 

(y)  HiUy.  Blachton,  cited  1  Sid.  112  ;  Tubermlle  v.  WhUekouse, 
1  C.  &  P.  94. 
(2)  Hands  v.  Slaney,  8  T.  R.  578, 

(a)  Berolles  v.  Ramsay 9  Holt)  N.  P.  C.  77, 

(b)  HedgUy  v.  Hdty  4  C.  &  P.  1 04.  And  see  MakareU  v. 
Bachelor,  Cro.  Eliz.  583;  S.  C.  Gouldsb.  168;  Burghart  y. 
Angerstein,  6  C.  &  P.  690. 

(c)  Ive  V.  Chester,  Cro.  Jac.  560. 

\d)  Cl<ywes  v.  Brooke,  Cro.  £Hz.  1101 ;  S.  C.  Andr.  277.    But 
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Thfe  tettdor  will  not  be  entitled  to  recover  even- 
for  such  articles  furnished  to  an  infant  as  usually 
fall  within  the  description  of  necessaries^  i^  they 
have  been  supplied  in  unreasonable  quantity,  or  at 
extra'vagant  cost  (e) ;  nor  dan  he  recover  if  he 
knew,  or  might  have  siscertained;  that  the  infant 
was  living  at  the  titae  with  his  parent  or  other 
relation,  and  was  suitably  maintained  (/)•  And 
it  seems  to  be  incumbent  on  the  plaintiff  in  such 
caSe  to  prove,  that  he  had  inquired  of  the  parent 
if  the  articles  ordered  by  the  infant  were  really 
wanted  (g),  whether  the  action  be  brought  against 
the  infant  himself,  or  against  his  parent  or  other 
legal  guardian  (A) ;  but  there  may  be  circumstances, 
from  which  a  jury  may  infer  the  adsent  and  autho* 
rity  of  the  parent  (ij. 

An  infant  is  not  bound  for  goods  supplied  to  infHnt 
hirav  in  the  way  of  his  trade.     Where  defendant,  "***  *'"**' 
being  under  age,  kept  a  mercer  s  shop,  and  bought 


caa- 


in  the  report  in  Andrews  it  is'  safd^,  that  the  refSHcatbn  might 
have  b^n;  *^  physick,  &c.,  for  d'efendant'B  horses  kept  for  his 
necessary  use.'' 

(ey  Simpson  y.  Robertson,  1  Esp.  17. 

(/)  Bainbridge  v.  Pkhering,  %  Bl.  Rep;  1325  ;  Story  v.  Pery, 
4  C.  &  V.  526  •,  Borinsale  V.  OreviUe,  Selw.  N.  P.  US;Deale 
y.  Leave,  Ibid. ;  Bvrgkart  r.  Angerstem,  6  C.  &  P.  690. 

(g)  Ford  V.  FothergUl,  Peake  229  ;  Cook  v.  DeaUm,  3  C.  &  P. 
114. 

(h)  Blackburn  v.  Mackey,  1  C.  &  P.  1  ;  Fluck  v,  TdUerhachk, 
1  C.  &.  P.  5 ;  Cranlz  v.  GiU,  2  Esp.  471 ;  Rolfe  v.  Abbott,  6  C. 
&  P.  286. 

(i)  Baker  v.  Keen,  2  Stark.  N.  P.  C.  501. 

c2 
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wares  of  the  plaintiff  in  order  to  sell  them  again, 
it  was  held  that  the  latter  could  not  recover ;  even 
though  the  infant  gain  his  living  thereby  ;  because 
the  policy  of  the  law  does  not  -allow  an  infant  to 
trade  (J).  Therefore  an  infant  cannot  become 
bankrupt,  and  a  commission  issued  against  him 
would  be  not  voidable  merely,  but  absolutely 
void  (k). 

The  vendor  cannot  recover  against  an  infant 
on  an  account  stated  (I) ;  nor  on  a  bill  of  ex- 
change or  promissory  note,  though  given  in  pay- 
ment for  necessaries  (m),  unless  accepted  after  he 
came  of  age  (n) ;  nor  is  he  liable  for  money  lent, 
though  it  be  proved  to  have  been  expended  in  the 
purchase  of  necessaries  (p). 

(j)  Whittwgham  ▼.  HiUt  Cro.  Jac.  494  ;  Dyer  104,  b.  in  roar. ; 
S.  P.  WhyaxUl  v.  Champion,  Str.  1083  ;  Dilk  v.  Keighley,  2  Esp. 
481  ;  WUliams  v.  Harrison^  Carth.  160  ;  TuberviUe  v.  Whitehouse, 
1  C.  &  P.  94;  Corpe  v.  Overton,  10  Bingh.  252  ;  S.  C.  3  M.  & 
Sc.  738. 

{k)  Belton  v.  Hodges,  9  Bingh.  365. 

(/)  Ingledew  v.  Douglas,  2  Stark.  N.  P.  C.  36 ;  Trueman  v. 
Hurst,  1  T.  R.  40 ;  Bartiett  v.  Emer^i,  1  T.  R.  42,  n. 

(m)  Williamson  v.  Waits,  1  Campb.  552 ;  WilUams  v.  Harrison, 
Carth.  160.  But  it  seems  he  would  be  bound  by  any  instrument 
not  negotiable,  as  a  single  hi}l{Russellv.  Lee,  1  Lev.  86),  or  bond 
for  the  exact  amount  {Ayliff  v.  Archdale,  Cro.  Eliz.  920)  ;  and 
perhaps  a  promissory  note  in  the  hands  of  the  vendor  (but  not 
of  an  indorsee)  would  be  evidence  of  a  debt.  See  Holt,  78,  n. 
1  Campb.  553  n. 

(n)  Stevens  v.  Jackson,  4  Campb,  164. 

(o)  Darley  v.  Boucher,  1  Salk.  279 ;  Eark  v.  Pede,  1  Salk. 
387  ;  S.  C.  10  Mod.  Q7  ;   Probart  v.  KnoM,  2  Esp.  472,  n. ; 
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Where  an  infant  is  a  co-contractor,  he  ought  not  in^*"*  «>- 

CMitnictor* 

to  be  joined  in  an  action  brought  against  the 
other ;  and  if  the  nonjoinder  is  pleaded,  the  plain- 
tiff should  reply  the  infancy,  which  will  be  no  de- 
parture (p) ;  but  if  he  reply  that  the  contract  was 
with  the  defendant  alone,  this  will  not  be  sup- 
ported by  proof  that  the  contract  was  jointly  with 
the  infant,  since  the  contracts  of  an  infant  are 
voidable  only  (q).  If,  in  an  action  brought  against 
several  partners  or  co-contractors,  one  pleads  in- 
fancy, the  plaintiff  cannot  enter  a  nolle  prosequi 
as  to  him,  and  proceed  against  the  others,  but  he 
must  discontinue  and  commence  de  novo  against 
the  adult  defendants  (r).  If  the  infant  partner 
does  not  disaffirm  the  partnership  on  attaining 
full  age,  he  will  be  liable  jointly  with  the  other 
partners  for  contracts  subsequently  entered  into  (s). 

3.  Of  Ratification  on  attaining  full  age. — To  lutiiication. 
the  plea  of  infancy  it  is  a  good  replication,  that 
the  defendant  ratified  the  promise  on  coming  of 

Ellis  V.  Ellis,  1  Ld.  Raym.  344.  [But  the  infant  would  be  liable 
in  equity  if  the  money  has  been  actually  so  applied  (Marlow  ▼. 
Pitfield  1  P.  Wins.  558) ;  and  an  infant  has  been  held  liable  at 
law,  for  money  advanced  in  order  to  liberate  him  when  taken  in 
execution  for  necessaries  ;  Clarke  v.  Leslie,  5  Esp.  28  ;  Male  v. 
Roberts,  3  Esp.  163.] 

{p)  Burgess  v.  MerrUl,  4  Taunt.  468. 

(q)  Gibbs  v.  Merrill,  S  Taunt.  307. 

(r)  Chandler  v.  Parkes,  3  Esp.  76  ;  Jaffray  v.  Frebain,  5  Esp. 
47. 

{$)  Goode  V.  Harrison,  5  B.  &  A.  147. 
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9ge  {f).  If  the  plaaptiff  proves  a  prcwaise,  and  the 
defendant  pleads  infancy,  the  proof  of  such  d^e- 
fence  rests  on  the  defendant,  as  it  is  a  &ct 
peculiarly  within  his  knowledge  (u) ;  hijt  it  ha^ 
always  been  held,  that  to  charge  a  person  on  a 
must  be  ex.  coutract  entered  into  during  in^noy,  on  the  ground 
that  the  contract  has  been  r^i^ed  on  attoining 
mggority,  an  express  promise  must  be  proved  by  the 
plaintiff;  mere  acknowledgement,  whether  implied 
or  expressed,  is  insufficient  (a:*).  Thp  S]}bsequent 
promise  nmj^  be  made  voluntarily,  not  under  fear 
of  an  arrest  and  in  ignorance  that  infancy  is  a 
discharge  pf  liablity(^);  and  it  must  be  made 
before  action  brougljt  (-2:^ ;  and  by  the  infant  him- 
self, not  by  his  executor  after  hiis  death  Ca). 
When  tliere  fca^  been  a,  promise  to  pay  part  of 
th0  debt,  it  will  only  bind  the  infant  as  far  as 
the  promise  exte?i4s>  and  no  further  (b).     Jf  the 

(f)  Southertod  v.  fVhitelocke,  1  St^a.  690 ;  Cooper  v,  Martin, 
4  East,  83  ;  Ball  y.  Hesketh,  Comb.  381 ;  Wood  v.  Witherick, 
Noy,  87. 

(u)  Bortkmck  v.  Carruthers,  1  T.  R.  648 ;  Rose.  Ev,  ^47, 

(*)  Thrupp  V.  Fielder^  %  Esp.  628  ;  Lata  v.  J5irrf,  Peake*s  Ev. 
297  ;  By^lxng  v.  Hastings,  1  R.  Raym,  389,  |w  HqU,  C.  J. 

(y)  Harmer  v.  Killing,  ^  Esp.  102. 

(«)  Thornton  y.  IlHngmorth,  2  B.  &  C.  8£4;  Cohen  v.  ^n»T 
strong,  1  M .  &  S.  724 ;  though  a  promise  is  sufSci^fit  after  apti^P 
brought  to  take  a  case  out  of  th^  Statute  pf  Limitationsy  Fea  v. 
Fouraker,  2  Burr.  1099. 

(a)  Stone  v.  WythipoU^  Cr«t.  Eliz.  126. 

(6)  Green  v.  Parker,  Peake*s  Ev.  297.  Payment  of  mon^y 
into  Court,  as  to  part  of  the  d^ma.n4i  is  npi  ^up^i  gq  ackAQwl?^ge- 
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promise  was  ''  to  pay  when  be  is  able/'  the 
plaintiff  must  prove  ability  to  pay,  at  the  time 
that  the  action  is  brought  (c). 

The  promise  must  now  be  in  writing  and  signed.  Promise 
By  Lord  Tenterden's  Act  {d),  it  is  provided  that  wridng. 
No   action    shall  be    maintained,   whereby  to 
charge  any  person  upon  any  promise,  made  after 
fill!  age,  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  after  full  age 
(^  any  promise  or  simple  contract  made  during 
infancy,  unless  such  promise  or  ratification  shall 
be  made  by  some  writing  signed  by  the  party 
to  be  charged  thel:ewith."(0 
Where  the  contract  made  by  the  infant  is  only  Disaffirm. 
voidable,  and  the  in&nt  on  coming  of  age,  instead  ^odHii 
of  confirming,  rescinds  it,  the  whole  must  be  '''*''' 
taken  to  be  rescinded;  therefore,  where  the  plaintiff, 
when  a  minor,  had  given  a  sum  of  money  in 
order  to  be  admitted  into  a  trading  partnership 
with   the   defendant,   which  contract    he   subse- 
quently rescinded,  it  was  held  that   he    might 
recover  back  the  money  in  an  action  for  money 
had  and  received  (/).     This  decision  went  ort  the 

ment  of  the  plaintiff's  right  of  action,  as  "wiYi  preclude  the  defence 
of  infancy  to  the  residue  ;  because  the  money  paid  into  Court 
might  be  for  necessaries.    Hitchcock  v.  Tyson,  ft  Esp.  481 ,  ft. 

(c)  Cole  V.  Saxby,  3  Esp.  159. 

(d)  9  Geo.  IV.  c.  14. 

(e)  Id.  s.  5. 

(/)  C'arpe  v.  Overton,  10  Bingh.  252  ;  S.  C.  3  M.  &  Sc.  738  ; 
see  AdUngton  v.  Gervas,  Hob.  77.    There  have  been  dkta  to  the 
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ground  that  no  consideration  whatever  had  been 
received  by  the  infant ;  for  it  had  been  decided^ 
that  if  a  partial  consideration  for  the  money  had 
been  received,  it  could  not  have  been  recovered 
hack(g);  and  this  doctrine  was  recognised  by 
the  Court.  (A) 
Where  the       Where  the  contract  made  by  the  infant  is  not 

contract  is  *' 

absolutely  merely  voidable  but  absolutely  void,  no  subsequent 
ratification  can  revive  it;  as  a  contract  by  an 
infant,  for  the  purchase  of  an  annuity  (i).  So  an 
infant-obligor  cannot  ratify,  after  coming  of  age, 
a  bond  conditioned  for  the  payment  of  principal 
and  interest  (A),  nor  a  bond  with  a  penalty  (/). 
But  by  a  subsequent  promise  to  pay  a  promissory 
note  made  during  infancy  (w),  or  by  accepting, 
when  of  full  age,  a  bill  of  exchange  drawn  during 
infancy  (w),  the  party  will  become  liable. 

contrary  ;  Wilinot's  Notes,  226,  n ;  2  Eden^  72,  per  Lord 
Mansfield,  C.  J. ;  8  Taunt.  510,  per  Gibbs,  C.  J. 

{g)  Holmes  v.  Blogg,  8  Taunt.  508  ;  S.  C.  1  B.  Moore  466 ; 
2  B.  Moore,  552  ;  see  Drury  v.  Drury,  2  Eden,  39  ;  Bucking- 
hamshire  v.  Drury  ;  2  Eden,  60  ;  S.  C.  Brown^  P.  C,  492. 

(h)  See  the  judgment  of  Tindal,  C.  J.,  Carpe  v.  Overton^ 
lOBingh.  255— 6. 

(i)  Under  the  stat.  17  Geo.  III.  c.  %Q,  s.  6.,  and  53  Geo.  III., 
c.  141,  8.  8. 

(Jc)  Fisher  v.  Mowbray,  8  East,  330. 

(0  Baylis  v.  Dinely,  3  M.  &  S.  477  ;  S.  C.  2  Chit.  Rep.  153. 

(w)  Hunt  V.  Massey,  3  Nev.  &  M.  109. 

(n)  Stevens  v.  Jackson,^  Campb.  164. 
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■ 

Section  II. — Coverture,  (a) 

A  married  woman  is  under  as  great  a  disability  ^"'^gj|„^ 
in  law,  as  an  infant,  to  enter  into  contracts  (b) ;  f °*  f®«- 

'  '  \   /  »   tract. 

therefore,  the  general  rule  is,  that  the  coverture 
of  the  vendee  at  the  time  of  the  contract  is  a 
bar  to  an  action  brought  by  the  vendor,  whether 
against  the  husband  and  wife  singly,  or  both 
jointly  (c).  And  the  defendant  is  not  estopped 
from  pleading  coverture,  though  she  may  have  re- 
presented herself  as  a  feme  sole(d).  But  as  the 
husband  is  bound  in  law  to  provide  his  wife  and 
family  with  necessaries,  he  will  be  liable  for  the 
debts  which  his  wife  may  contract  in  the  purchase 
of  necessaries  (e),  unless  he  has  given  particular 
notice  to  the  contrary  (/). 

(a)  The  following  section  relates  to  the  subject  of  co- 
verture, only  as  a  plea  in  bar  to  the  action,  whatever  parties 
may  be  made  plaintiffs  or  defendants,  and  not  as  a  plea  in  abate- 
ment for  misjoinder. 

(6)  See  Smith  v.  PUmer,  15  East,  607. 

(c)  Com.  Dig.  Baron  8^  Feme,  Q ;  Bac.  Abr.  Baron  4*  Feme, 
H. ;  Gilb.  Ev.  83.  [But  the  queen  consort  may  sue  and  be 
sued  as  a  feme  sole ;  Co.  Litt.  133,  a.  In  equity,  if  a  woman 
having  a  separate  estate  promises  to  pay  a  debt  out  of  it,  the 
estate  will  be  liable ;  Bell  v.  Hyde^  Prec.  Chan.  328  ;  or  even  if 
the  promise  be  to  pay  generally  ;  Murray  v.  Barlee,  4  Sim.  82.] 

((Q  Davenport  v.  Nelson^  4  Campb.  26  ;  Cowley  v.  Robertson, 
S  Campb.  438 ;  M'Namara  v.  Fisher,  3  Esp.  18 ;  Smith  v.  WUJdns, 
6C.  &P.  180. 

(e)  1  Bl.  Coram.  442. 

(/)  Bull.  N.  P.  135. 
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The  liability  of  the  husband  in  respect  of  the 
contracts  of  his  wife  varies,  according  to  whether 
the  parties  are  living  together  or  separate,  and  in 
the  latter  case,  whether  the  separation  is  the  act 
of  one  party  only,  or  is  mutual.  The  four  follow- 
ing heads  seem  to  comprise  all  the  different  classes 
of  cases  : — 

1.  Where  husband  and  wife  cohabit. 

2.  Where  they  do  not  cohabit,  and  the  act  of 
separation  is  on  the  part  of  the  husband. 

3.  Where  they  do  not  cohabit,  and  the  act  of 
separation  is  on  the  part  of  the  wife. 

4.  Where  they  do  not  cohabit,  and  the  act  of 
separation  is  mutual,  or  by  operation  of  law. 

1.  Where  husband  and  wife  cohabit. 
Where  par-      Where  the  parties  live  together,  the  husband 

ties  liTc  to-  ,  , 

gether,  will  bc  liable  for  necessaries  purchased  by  the  wife, 
implied  au-  becEuse  his  assent,  authorizing  the  wife  to  act  as 
tt^Lyt^  his  agent,  may  primd  facie  be  implied  from  the 

necessanes*  •  .  ^        ii*j**        x\         ai 

very  circumstance  of  cohabitation  [g).  And  on 
the  principle  that  the  wife  is  the  presumed  agent 
of  her  husband,  her  admission  will  be  considered 
his  act,  and  is  evidence  to  bind  him  {h) ;  there- 


(jg)  Ethermgton  v.  Parrott^  1  Salk.  118  ;  Langfort  v.  TUer^  1 
Salk.  118;  see  1  Sid.  128;  Skinn.  849;  1  Brownl.  47.  [Eren 
where  the  husband  is  an  infant ;  Turner  v.  TW^Jy,  1  Str.  168.] 

(A)  Anderson  v»  Saunderson,  2  Stark.  N.  P.  G.  S04 ;  Clifford 
V.  Burton,  1  Bingh.  199;  Emmerson  v.  Blonden,  I  Esp.  14^; 
Paletltorp  v.  Furnish^  2  Esp.  511,  n;  Gregory  v.  Parker,  1 
Campb.  394 ;  Williams  v.  Johnson,  1  Str.  504  ;  Anon.  1  Str.  527, 
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fore  the  husband  would  be  lUble  for  necessary 
physic  for  the  wife  {i),  for  lodgii^  (k),  clothing, 
&c.  (l) ;  for  dresses,  which,  though  costly  are 
not  aboye  the  station  of  the  defendant  (m) :  for 
food(n),  education  and  other  necessaries  for  his 
children  (o) ;  but  not  for  a  debt  which  his  wife 
has  contracted  under  illegal  circumstances  (/?). 
The  question,  what  are  and  what  are .  not  neces- 
saries, must  depend  on  the  rank,  situation,  and 
circumstances  of  the  husband  (q),  and  is  a  question 
for  the  consideration  of  the  jury  (r).  It  ought 
rather  to  depend  on  his  estate  than  his  degree ; 
for  one  of  high  degree  may  be  of  low  estate  (/) ; 
yet,  however  low  a  man's  circumstances  may  be, 

■  I"  f  t  w  •        •  I  II.-  ■ 

(i)  HarrU  V,  Lee,  1  P.  Wins.  482.  ^ 

(k)  Beaumont  v,  WetdaUt  I  Ventr.  255. 

(/)  Dyer  ▼.  East,  1  Ventr.  42 ;  1  Mod.  9. 

(fit)  Morton  y,  WithenB^  Skiim.  348. 

(w)  Ro89  V.  Noel,  Bull.  N.  P,  136. 

(o)  Garhrand  v.  AlUn,  Comb.  450 ;  Calverley  v.  Plwnmer,  2 
Lev.  16.  [A  father  is  liable  for  the  maintenance  of  his  illegiti- 
mate child  if  he  adopts  it  as  bis  own,  though  no  order  of  affiliation 
have  been  made  upon  him  (Jlesheth  v.  Groning,  5  Esp.  181  ;  see 
Shaw  V.  JVhiteman,  Peake  42  (8rd  Ed.));  but  not  for  children 
pf  his  wife  by  a  former  husband  (Tubb  v.  Harrison,  4  T.  R. 
118;  Cooper  v,  Martin,  4  East,  76);  unless  he  adopts  them 
9s  part  of  his  family  {Stone  v.  Carr,  8  Esp.  1.)  ] 

(p)  Fowles  V.  Dinely,  2  Str.  1122  ;  Anon.  2  Show,  283. 

(g)  Per  Lord  Mansfield,  C.  J.,  Ozard  v.  Dumfordf  Selw. 
N.  P.  279. 

(r)  Bac.  Abr.  Baron  and  Feme,  H.  Per  Best,  C.  J.,  Hunt  v. 
Blaquiere,  3  M.  and  Payne,  122. 

(s)  Per  Hale,  C.  B.,  Bac.  Abr.  supra. 
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if  he  allows  his  wife  to  assume  an  appearance 
above  that  which  he  is  in  a  condition  to  support, 
he  will  be  answerable  for  the  consequences  {t). 

As  long  as  the  husband  and  wife  live  together, 
the  husband  will  be  liable,  however  immoral  and 
improper  the  conduct  of  the  wife  may  be  {u)  ;  so, 
if  after  she  has  committed  adultery,  an4  eloped,  the 
husband  receives  her  again  (jv)  ;  so,  if  she  has 
committed  adultery,  and  the  husband  leaves  her, 
but  allows  her  to  remain  in  the  house,  and  gives 
no  notice  to  tradesmen  of  her  situation  {y).  The 
same  rule  holds,  where  a  man  and  woman  cohabit 
without  being  really  married  (-2:) ;  or  where  a 
marriage  has  taken  place  de  factOy  but  is  void  on 
account  of  a  prior  marriage  subsisting  (a) ;  for  if 
he  holds  her  out  to  the  world  as  his  wife,  it  is 
but  reasonable  that  he  should  be  liable  for  debts 
contracted  by  her  in  that  character.  But  if  the 
marriage  can  be  disproved,  the  husband  will  not 


(t)  IVaithman  v.  Wakefield^  1  Campb.  120,  per  Lord  Ellen- 
boroughf  C.  J.  [But  the  tradesman  must  exercise  a  reasonable 
degree  of  caution.     lb,'] 

(u)  Bac.  Abr.  Baron  and  Feme,  H.  Robinson  v.  Greinoldj  1 
Salk.  119. 

(x)  Harris  v.  Morris,  4  Esp.  41 ;  Robinson  v.  Gosnold,  6  Mod. 
171. 

(y)  Norton  v.  Fazan,  1  B.  &  P.  226. 

(2)  Watson  V.  Threkeld,  2  Esp.  637 ;  Hudson  v.  Brent,  Esp. 
Dig.  124;  Carr  v.  King,  12  Mod.  372;  Norwood  v.  Stevenson, 
Andr.  227. 

(a)  Robinson  v.  Nahon,  1  Campb.  245. 
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be  liable  after  cohabitation  has  ceased  (&);  nor 
will  his  executor  be  liable  for  debts  which  she  has 
contracted  since  his  death,  whether  information 
of  his  death  had  or  had  not  been  received  at  the 
time  of  the  contract  (c). 

As  the  implied  authority  given  by  the  husband  Tbe  implied 
rests  only  on  primd  facie  evidence,  it  is  liable  to  roay*bc  re- 
be  rebutted  by  express  proof  that  the  husband 
prohibited  the  vendor  (or  his  agent),  from  giving 
credit  to  the  wife  (d) ;  and  in  such  case  he  will 
not  be  liable  even  for  necessaries.  Or  the  pre- 
sumption of  authority  may  be  rebutted  even  by 
implication ;  as,  where,  during  temporary  absence, 
the  husband  made  an  allowance  to  his  wife,  for 
supplying  herself  and  her  family,  and  a  tradesman, 
with  notice  of  this  circumstance,  furnished  butcher's 
meat  on  credit  (e).  So,  the  husband  is  not  liable 
where  he  supplies  her  with  every  necessary  suit- 
able to  her  rank  and  station,  and  a  tradesman 
allows  her  to  incur  an  extravagant  debt  without 
the  husband's  knowledge  (/). 

(6)  Munro  v.  De  Chemant,  4  Campb.  215,  car.  Lord  Ellen" 
horought  C.  J. 

(c)  Blades  v.  Free,  9  B.  &  C.  167;  S.  C.  4  Man.  &  Ry. 
282. 

(d)  Etherington  v.  Parroit,  1  Salk.  118;  Longworth  v.  Hack- 
more^  Bull.  N.  P.  135;  Rawlins  v.  Vandyke,  3  Esp.  250,  per 
Lord  ElUnhoroughf  C.  J. 

(c)  Holt  V.  Brien,  4  B.  &  A.  252. 

(f)  Seaton  v.  Benedict,  5  Bingh.  28 ;  Baker  v.  Sober,  Selw.  N. 
P.  284 ;  Kenistou  v.  Goodall,  ibid. 
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No  pre.         Jn  general^  where  the  goods  ftirnished  are  not 
MtboiitY    neces8ane8>  the  presumption  is  against  the  assent 
goods  are     of  the  husband  KaThig  been  ^ven,  and  the  onus 
riet.     "*"  of  proof  Kes  on'  the  plaintiff;  therefore,  where 
the  vendor  brought  an  action  for  expensive  jewel- 
lery furnished  to  the  wife,  but  could  prove  neither 
assent  nor  knowledge  on  the  part  of  the  husband, 
he  was    nonsuited  (^).      So,  where  the  vendor 
supplied  costly  dresses  to  the  wife,  without  autho- 
rity, and  took  her  note  in  payment,  it  was  held 
that  he  could  not  recover  (A).     The  husband  will 
not  be  liable  for  money  lent  to  his  wife,  without 
his  authority  (i). ;  even,  as  it  seems,  if  the  money 
was  applied  to  the  purchase  of  necessaries  (k). 
Otherwise,  if  the  money  was  lent  at  his  special 
instance  and  request  (/). 
Bat  expren      If  the  husband  gives  express  authority  to  his- 

authority  or  J 

may  bo  ^fe  to  act  as  his  agent,  or  what  amounts  to  the 
same,  allows  her  to  contract  with  his  knowledge, 
he  will  be  liable  whether  the  contract  be  for  neces- 
saries or  not.  This  was  held  even  where  the 
parties  had  been  separated  for  some  time,  the 


(g)  Montague  v.  Benedict^  SB.StC.  631 ;  Montague  v.  Espi- 
nasse,  1  C.  &  P.  356,  502 ;  Montague  v.  Baron,  5  D.  &  R.  532. 

(h)  Metcalfe  v.  ShceWf  3  Catnpb.  22. 

li)  Stone  v.  M'Nair  (in  etror),  7  Taunt.  432 ;  S.  C.  4  Ptice 
48 ;  1  B.  Moore  126. 

{k)  Ibid. ;  1  Salk.  387.  [But  the  husband  would  be  liable  in 
equity ;  Harris  v.  Zee,  1  P.  Wms.  482.] 

(/)  Stephenson  v.  Hardtf,  3  Wils.  388 ;  S.  C.  2  Bl.  Rep.  872. 


given. 
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husband  having  been  imprisoned^  and  the  wife  in 
the  meantime  having  conducted  the  business,  and 
after  his  return  having  continued  the  manage- 
ment (m).  The  assent  of  the  husband  msey  be 
impfied  to  contracts  of  the  wife,  whcro  he  has 
ratified  previous  contracts  of  the  same  nature 
and  in  the  same  business  (n).  A  feme  covert 
may,  with  her  husband's  assent,  indorse  a  pro^ 
missory  note(o),  or  bill  of  exchange  (p),  or 
borrow  money  (q).  But  if  the  vendor  has  given 
credit  to  the  wife  alone,  as  by  debiting  her  in 
his  book3,  or  drawing  bills  for  her  acceptance,  the 
husband  will  not  be  liable  for  the  goods,- although 
proof  can  be  given  that  he  has  seen  them  in  her 
possession  (r). 

If  after  the  husband's  death  the  wife  promises  Sobieqoent 
to  pay  a  debt  which  she  has  previously  contracted,  paj  u  bind- 
the  moral    obligation  will  be  a  sufficient  con-  '"*' 
sideration  to  support  the  promise  (s) ;  but  all  the 
circumstances,  which  show  that  the  money  was 


(m)  Petty  V.  Jnderson,  3  Bingfa.  170 ;  S.  C.  2  C.  &  P.  38  ;  see 
Plimmer  v.  Sells,  3  Nev.  &  M.  422. 

(«)  Forsyth  V.  Milne,  Paley  Pr.  &  A.  p.  163.     3rd  Ed. 

(o)  Coates  v.  Denies,  1  Campb.  485 ;  Barlow  v.  Bishop,  \ 
East,  432 ;  S.  C.  3  Esp.  Z^Q. 

if)  Prestwieh  v.  Marshall,  4  C.  &  P.  594 ;  S.  C.  7  Bingh.  565 ; 
Prince  v.  Brunatte,  I  Bingh.  N.  S.  435. 

{q)  Stephenson  ▼.  Hardy,  3  Wils.  388. 

(r)  Bentley  v.  Griffin,  5  Taunt.  356  ;  see  Metcalf  v.  Shaw,  3 
Campb.  22 ;  Taylor  v.  Britttm,  1  C.  &  P.  16  n. 

(*)  Lee  V.  Muggeridge,  5  Taunt.  36, 
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due  in  conscience,"  ought  to  be  correctly  set  forth 
in  the  declaration  (t). 

When  has.  2.   Where  husband  and  wife  do  not  cohabit,  and  the 

rates  ftt>m~       act  cf  Separation  is  on  the  fart  of  the  husband. 

JeqiLSly  *       ^^  gcucral,  whcrc  the  separation  has  been  caused 

'*•*'*«•        by  the  husband,  he  will  be  equally  liable  for  the 

debts  of  his  wife,  as  if  cohabitation  continued  ;  or, 

rather  perhaps  in  a  still  greater  degree,  if  he  does 

not  contribute  to   her  proper  maintenance  {a). 

Therefore,  where  he  deserts  his  wife  or  turns  her 

out  of  doors  causelessly,  he  is  liable  {b\  and  in 

such  case  if  he  does  not  properly  provide  for  her, 

he  cannot  make  a  particular  prohibition  against 

any  individual  tradesman  (c). 

It  has  been  frequently  held  at  mVijorm,  that  the 
law  is  the  same  when  the  husband  constructively 
turns  his  wife  out  of  doors,  as  by  cruelty  and  ill- 

{t)  Littlejkld  v.  Shee,  2  B.  &  Adol.  811.  [Lord  Tenterden, 
C.  J.  said  that  the  doctrine,  that  a  moral  obh'gation  is  a  sufficient 
consideration  for  a  subsequent  promise,  must  be  received  with 
some  limitation,  ib.  Bid  ;  and  see  2  Wms.  Saund.  137  d.  noteb.] 

(a)  Thompson  v.  Heroey^  4  Burr.  2177.  [Where  the  parties 
are  living  separate,  and  an  action  is  brought  for  necessaries  sup- 
plied to  the  wife,  they  ought  to  be  specially  stated  to  have  been 
provided  for  her  ;  Ramsden  v.  Ambrose,  1  Str.  127.] 

(6)  Bac.  Abr.  Baron  and  Feme,  H.;  Bull.  N.  P.  135  ;  Shephfirdv, 
Mackoul,  3  Campb.  326;  fTarr  v.  Huntly,  1  Salk.  118;  S.  C. 
Holt,  102;  Ewers  v.  Hutton,  3  Esp.  255.  See  Jenkins  v. 
Tucker,  1  H.  Bl.  90. 

(c)  Bolton  V.  Prentice,  2  Str.  1214,  reported  more  fully  Selw. 
N.  P.  281  ;  Harris  v.  Morris,  4  Esp.  41. 
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treatment  ((f)  ;  or  by  rendering  the  house  unfit  for 
her  residence  by  bringing  another  woman  to  reside 
in  it  (e)  ;  or  where  the  husband  is  guilty  of  any  im- 
propriety which  affords  a  reasonable  ground  of 
justification  to  the  wife  in  quitting  his  protection. 
And  these  cases  seem  to  be  good  law,  notwith- 
standing the  doubts  thrown  upon  them  in  the  case 
of  Norwood  v.  Heffer  (/),  for  the  latter  case  has 
been  disapproved  of,  and  may  be  considered  as 
overruled  {g).  It  is  a  question  for  the  jury,  whe- 
ther the  apprehension  of  personal  violence  and 
ill-treatment  has  been  sufficiently  gi*eat  to  justify 
the  wife  in  removing  from  the  house  (A).  If  the 
wife  has  left  the  house  for  a  reasonable  cause,  it  is 
not  sufficient  to  discharge  the  husband's  liability 
that  he  has  merely  requested  her  to  return  to  his 
protection  (i). 


((/)  Hodges  V.  Hodges,  I  Esp.  441  ;  Emery  v.  Emery,  1  Y.  & 
J.  501  ;  Reed  v.  Moore,  5  C.  &  P.  200. 

(e)  Aldis  V.  Chapman,  Selw.  N.  P.  281,  coram  Lord  Ellenho- 
roughs  C.  J. ;  Liddlow  v.  fVilmot,  2  Stark.  N.  P.  C.  86. 

(y*)  S  Taunt.  421 ;  Lawrence,  J.,  said  "  the  wife  might,  if  she 
thought  fit,  have  sued  for  alimony,  and  a  divorce  a  mensd  et  toro.** 
And  Mansfield,  C.  J.  thought  nothing  short  of  aciual  terror  and 
vioience  would  support  the  action. 

(g)  HouUston  V.  Smyth,  3  Bingh.  127;  S.  C.  2  C.  &  P.  22:  see 
the  judgment  of  the  court.  Best,  C.  J.  said,  that  if  he  had  re- 
collected the  cases  decided  hy  Lord  Ellenborough  (Aldis  v.  Chap- 
man, and  Liddlow  v.  fVUmot),  he  should  have  decided,  even  at 
fttftprtif^,  against  the  case  o£Horwood  v.  Heffer;  see  3  Bingh.  130. 

{h)  Ibid. 

(f)  Emery  v.  Emery,  1  Y.  &  J.  501.  (Alexander,  C.  B.  duln- 
tante,) 

D 
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Cases  where      To  make  the  husband  liable  for  necessaries 

prop^ty      supplied  to  hjis  wife  in  cases  where  he  h^  quitted 

wife.  "      her  and  gone  abroad^  if  be  has  left  any  property 

behind^  the  plaintiff  must  show  that  such  property 

was  inadequate  to  her  support  (^),  and  that  the 

goods  supplied  accorded  with  the  rank  and  station 

which  the  wife  notoriously  assumed  (i)» 

Casei  where      ^^  somo  cascs  wheTc  the  husband  hte  separated 

wife  may  he  himsclf  from  his  wifc,  shc  may  be  treateji  as  a 

treated  as  ^  J 

ftm  tou,  feme  sole,  and  will  be  liable  to  be  sued  on  her  own 
contracts ;  as^  where  the  husband  has  abjured  the 
realm  (A:).  It  has  been  held^  that  the  departure 
from  England  by  a  foreigner,  and  protracted  resi- 
dence abroad,  were  tantamount  to  abjuration^  and 
that  his  wife,  remaining  here,  was  liable  for  her  own 
debts  (/)•  But  this  doctrine  has  been  denied,  and 
seems  to  be  considered  overruled  (m).  It  will  be 
a  sufficient  bar  to  the  action^  if  the  defendant  can 
show  that  her  husbaixd  has  been  aCve  during  the 

(h)  Bird  v.  Jones,  3  Map.  &  Ry.  121. 

(»)  Dennys  v.  SargearU,  6  C.  &  P.  419. 

(k)  Co.  Litt.  132  b.  133  a. 

(0  De  Gailhn  v.  L*Aigk,  1  B.  &  P.  8,  S57,  368 ;  Wa^ord  v. 
Duchess  de  Pienne,  2  Esp.  554 ;  Franks  v.  Ditto,  %  £sp.  5^7,  cffr* 
Lord  Kenyon,  C.  J. 

(m)  Kay  v..  Duchess  de  Pienne,  3  Caropb.  123.  Lord  j^Uenbq^ 
rough,  C.  J.  said,  /M  do  not  know  whether  it  was  distinctjly 
brought  to  Lord  JSTeTjtyon'f  attention,,  that  the  Ducde  Pienne  h^ 
been  living  with  the  defendant  as  his  wife  within  the  realm.;  if  sp, 
I  cannot  subscribe  to  his  opinion."  And  see  Streitony,  BuS" 
nach,  1  Bingh.  N.  S.  139 ;  S.  C.  4  M.  &  Sc.  678 ;  Farrar  v.  Gra- 
nard,  1  N.  R.  80 ;  Boggett  v.  Frier,  11  East,  301. 
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seven  years  next  before  action  brought  (n) ;  and 
the  rule  holds  still  stronger  where  the  husband  is 
an  Englishman,  because  in  such  case  the  animus 
revertendi  will  be  presumed  (o).  But,  it  seems,  if 
the  husband  is  an  alien  who  never  resided  in 
England,  and  the  wife  represents  lierself  as  a,  feme 
sole,  she  may  be  sued  as  such  (j»).  The  marriage 
is  virtually  dissolved,  and  the  wife  may  be  sued 
alone,  where  the  husband  has  been  banished  the 
kingdom  (q).  So,  if  he  has  been  transported  for 
a  limited  period,  the  disability  is  suspended  during 
the  term  of  transportation  (r) ;  and  the  wife  of  a 
convict,  who  is  sentenced  to  transportation  but 
remains  in  the  hulks  in  this  country,  may  trade  as 
a  feme  sole,  and  is  liable  to  become  bankrupt  (^). 

When  a  married  woman  trades  as  a  feme  sole,  pmne  tou 
th^  custom  of  trade  will  not  enable  her  to  sue  (t),  *'**^*'* 
nor  make  her  liable  to  be  sued  (u),  as  such,  in  the 


(n)  Deerly  v.  Duchess  of  Massarine,!  Salk.  116. 

(o)  Marsh  v.  Hutchinson^  2  B.  &  P.  226' ;  WlUiamson  v.  DaweSy 
9  Bingh.  292. 

(p)  Deerfy  v.  Duchess  of  Mazarine,  1  Salk.  116;  Kay  v. 
Duchess  de  Pienne,  3  Campb.  123. 

(q)  Belknap* s  case ;  Weyland's  case,  Co.  Litt.  133  a ;  Wilmofs 
case,  Moor.  851 ;  Portland  v.  Podgers,  2  Vern.  104  ;  Anon.  v. 
WUmore,  1  Rolle  Rep.  400. 

(r)  Carroll  v.  Blencow,  4  Esp.  27 ;  Sparrofw  v.  Carruthers,  cited 
2«.  Rep.  1197,  and  1  T.  R.  6. 

(s)  Ex  parte  Franks,  7  Bingh.  762. 

(0  Caudell  v.  Shaw,  4  T.  R.  36 1 . 

(tf)  Clayton  y.  Adams,  6  T.  R.  605. 

d2 
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superior  courts  of  Westminster,  even  where   the 
custom  appears  on  the  record  (j). 

3.    Where  husband  and  wife  do  not  cohabit,  and  the 
act  of  separation  is  on  the  part  of  the  wife. 
The  leading  authority  on  this  subject  is   the 
Case  of       case  of  Manby  y.  Scott  (j/).     It  is  laid  down  by 
.w/  ^*     Hale,  C.  B.  that,  "  upon  the  departure  of  the  wife, 
all  evidence  of  any  obligation  of  the  husband  to 
maintain  her,  ceases ;  it  would  else  be  very  un- 
reasonable, for  while  they  are  both  in  one  house, 
the  same  provision  will  serve  for  both"  {z).     The 
departure  of  the  wife  must  be  here  taken  to  mean, 
.  her  voluntary  departure  without  the  assent  of  her 
husband,  and  without  reasonable  and  justifiable 
cause ;  for,  if  the  conduct  of  the  husband  compels 
her  to  leave  him,  the  act  is  his  own,  as  much  as  if 
he  actually  turned  her  away  (ja).     The  rule  laid 
down  in  Manby  v.  Scott  was,  that  an  express  pro- 
hibition to  the  plaintiflF  against  trusting  the  wife, 
who  had  voluntarily  left  her  husband  and  lived 


(x)  Beard  v.  Webb,  (in  error)  2  B.  &  P.  93. 

(j^)  1  Sid.  109;  S.  C.  1  Mod.  128;  1  Lev.4 ;  1  Keble,  69;  Bac. 
Abr.  Baron  and  Feme,  H.  The  case  was  decided  in  the  Ex- 
chequer Chamber  by  eight  judges  against  three;  hut  Atkins,  B., 
one  of  the  eight,  agreed  with  the  three,  that,  if  there  had  been  no 
special  prohibition,  it  would  have  been  otherwise.  [And  see 
Ramsden  v.  Ambrose,  1  Str.  127;  Harris  v.  Collins,  Bull.  N.  P. 
136 ;  Hiiidley  v.  Westmeath,  6  B.  &  C,  200.] 

(z)  Manby  v.  Scott,  Bac.  Abr.  Baron  and  Feme,  H. 

(a)  Supra,  p.  32. 
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apart,  discharged  the  husband's  liability,  though 
the  goods  were  necessaries,  and  the  wife  had  no 
separate  maintenance. 

Accordingly,  it  is  now  the  established  doctrine^  Adaiter>  or 
that,  where  the  wife  elopes  with  an  adulterer,  any  rf'^fc  dit 
tradesman  who  gives  her  credit,  even  for  neces-  p^^ 
saries,  does  so  at  his  peril,  whether  he  has  had  ''•*^*''*^- 
notice  of  her  elopement  or  not  (&) ;  nor  is  the  hus- 
band bound  to  receive  her  back,  or  to  support  her, 
though  he  himself  have  committed  adultery(c).     If 
the  wife  has  been  guilty  of  adultery,  though  she 
may  not  have  eloped,  but  has  been  turned  out  of 
doors  by  her  husband,  the  act  of  separation  will 
be  considered  to  be  on  her  part,  and  the  husband's 
liability  is  discharged  on  proof  of  the  adultery  (rf). 

In  all  cases  where  a  married  woman  lives  apart 
from  her  husband,  it  is  the  duty  of  a  tradesman, 
before  trusting  her,  to  make  inquiry  into  the  cir- 
cumstances under  which  the  separation  has  taken 
place  (e) ;  and  in  an  action,  brought  against  the 
husband,  the  proof  rests  on  the  plaintiff  that  the 
wife  was  justified  in  living  apart  (/). 

(6)  Bull.  N.  P.  135;  Morrii  v.  Martin,  1  Str.  647;  Man- 
waring  v.  Sands,  1  Str.  706;  Child  v.  Hardi/man,  %  Str.  875; 
BMnsm  v.  Greinold,  1  Sjik.  lip ;  Hall  v.  Gates,  11  Mod.  Ul. 

(c)  Govier  v.  Hancock,  6  T.  R.  603.  See  Rex  v.  FUntan,  1  B. 
&  Ad.  227. 

(d)  Walton  v.  Green,  1  C.  &  P.  621 ;  Ham  v.  Tovcey,  Selw. 
N.  P.  278. 

(0  CliSFord  V.  Laton,  3  C.  &  P.  15. 

(/)  Maimvaring  v.  Leslie,  2  C.  &  P.  507  ;  S.  C.  1  M.  &  Malk.  18. 
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4.  Where  the  husband  and  wife  do  not  cohabit,  and 
the  act  of  separation  is  muttuil,  or  by  operation  of 
law. 
Agrcemeni       An  agreement  between  husband  and  wife  to  live 
^rete  u      separate,  is  a  perfectly  legal  agreement  (g).  Where 
***■*•         the  husband  and  wife  separate  by  mutual  consent, 
whether  it  be  by  deed  of  separation  or  otherwise, 
Uasband     *^®  husbaud  wiU  not  be  liable  for  her  debts,  prq- 
heVije**^  '^  vided  he  secures  to  her  an  adequate  allowance  (h). 
^owiuM.        ^^^  sufficiency  of  the  sum  allowed  is  ^  question 
of  fact  for  the  j\iry,  depending  on  the  rank  arid 
circumstances  of  the  husband,  and  is  not  to  be  in- 
ferred from  the  mere  acquiescence  of  the  wife  (J) ; 
and  if  the   husband  fails   to  pay  the  stipulp^ted 
allowance   regularly,    his    Kability    is    not;  %disi- 
charged  (A:).     It  seems  to  be  unnecessary  ta  prove 
that  the  plaintiff  had  notice  of  the  separate  main- 
tenance allowed  to  the  wife  (/) ;   though  it  has 
once  been  held  that  such  notice  is  necessary  (m). 

(g)  Schoky  V.  Goodman^  1  C.  &,  P.  36  ;  S.  C.  8  B.  Moore,  850. 
1  Bingh.  349. 

(h)  Nurse  v.  Cra^,  2  N.  R.  148  ;  Todd  v.  Stokes,  1  Ld. 
Raym.  444;  S;  C.  1  Salk.  116  ;  Ozardv.  Dumford,  Se\w.  N.T. 
279 ;  Stedman  v*  Gooch,  1  Esp.  6 ;  Craggy.  Bowant  6  Mod.  147 ; 
Hyde  V.  Price,  S  Ves.  Jun.  445  ;  so,  where  the  separation  is  by 
the  sentence  of  a  spiritual  court,  Hunt  v.  Blaqukre,  3  M.  -& 
Payne,  121,  see  per  Best,  C.  J. 
k  (i)  Hodgkinson  v.  Fletcher,  4  Campb.  70. 

(k)  Nurse  v.  Craig,  2  N.  R.  148  ;  Hunt  v.  De  Blaquiere,  5 
Bingh.  550 ;  S.  C.  3  M.  &  Payne,  108. 

(/)  Turner  v.  IVinter,  Selw.  N.  P.  280. 

(m)  Rawlins  v.  Vandyke^  3  £sp.  250. 
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It  is  immaterial  whether  the  source,  from  which 
the  frmds  for  the  wife^s  maintenance  proceed,  be 
the  husband  himself  or  not,  provided  such  funds 
are  adequate  (n) ;  and  provided  they  are  perma- 
nent, for  if  they  depend  on  a  mere  voluntary  pen- 
sion, the  husband  continues  liable  (o). 

To  discharge  the  husband,  the  deed  of  separa- 
tion iiiust  provide  for  an  immediate,  and  not  for  a 
future  separation  to  take  place  at  the  will  of  either 
party;  otherwise  the  deed  is  null  and  voidQo). 
And  where  the  deed  is  to  trustees  for  the  use  of 
the  wife,  the  husband  must  show  that  the  trustees 
have  given  effect  to  the  deed  (g).  So,  a  decree  of 
alimony  is  no  bar,  if  the  debt  was  contracted  before 
the  decree,  and  while  the  suit  was  pending  in  the 
Ecclesiastical  Court  (r)  ;  but  alimony  decreed  pen- 
dente lite  is  a  bar,  provided  the  husband  pays  it, 
although  the  decree  be  for  the  time  rendered  in- 
operative by  removal  of  the  cause  into  a  superior 
court  (^). 

Even  where  the  husband's  liability  is  discharged  Eipreu 
hy  allowing  his  wife  a  fund  for  her  separate  main-  pijTL? 
tenaoice,  an  action  for  goods  sold  may  be  main-  *'**'**'"**'°^' 
tained  against  him  on  an  express  promise  to  pay 

-    (fi)  iMidhw  V.  mimdt,  «. Stark.  N.-P.  C.  86. 

(o)   Thompson  v.  Hervep,  4  Burr.  2177. 

(p)  Durant  v.  TUley,  7  Price,  5t7 "/ Hindley  v.  IHarquii  of 
Wetifneati,  eB.^K^.  200.- 

(q)  Burreit  v.  Booty,  8  Tautit.  S48. 

(r)  Kefgan  t.  Smith,  5  B.  &  C.  375. 

(«)  Willson  V.  Smyth,  1  B.  &  Ad.  801.   • 
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the  debt  contracted  by  her  (t).  It  is  difficult  to 
see  what  is  the  consideration  to  support  such  pro- 
mise (u)  ;  it  is  said,  that  the  promise  may  be  con- 
sidered almost  conclusive  evidence  of  an  admission 
of  the  insufficiency  of  the  separate  allowance  (o^). 

It  was  formerly  decided  (contrary  to  the  prin- 
ciples of  common  law),  that  where  husband  and 
wife  lived  separate  and  the  latter  had  a  separate 
maintenance,  since  the  husband  ceased  to  be  liable, 
the  wife  might  be  treated  as  a,  feme  sole,  and  sued 
on  her  own  contracts  (y).  But  this  doctrine  has 
been  overruled  by  a  case,  resolved  upon  the  unani- 
mous opinion  of  the  judges  after  great  dehbera- 
tion  {z).  Lord  Kenyan,  in  his  judgment,  observed : 
— *'  It  may  be  asked  how  it  can  be  in  the  power 
of  any  persons,  by  their  private  agreement,  to  alter 
the  character  and  condition  which  by  law  results 
from  the  state  of  marriage  while  it  subsists,  and 
from  thence  to  infer  rights  of  action  and  legal 
responsibilities,  as   consequences  following  from 

(t)  Hornhuckle  v.  Hornburi/,  2  Stark.  N.  P.  C.  177;  Harmon 
V.  Hali,  \  M.  &  Rob.  185.  See  fVUliams  v.  Fowler,  1  M«C1.  & 
Y.  269. 

(tt)  Fabian  v.  Plant,  1  Show.  183. 

(jt)  1  M.  &.  Rob.  186,  n. 

(y)  Rhigitead  v.  Lady  Lanesborougk,  cited  8  T.  R.  548 ;  Bar- 
toell  V.  Brooks,  ibid, ;  Corbet  v.  PoelmiZt  1  T.  R.  5 ;  Stedman  v. 
Gooch,  I  Esp.  6  ;  Cox  v .  Kitchen,  1  B.  &  P.  3SS. 

(z)  Marshall  v.  Rutton,  8  T.  R.  545.  And  see  Hatchett  v. 
Baddely,  2  Bl.  Rep.  1079;  Lean  v.  Schutz,  ^  Bl.  Riep.  1195; 
Gilchrist  v.  Brown,  4  T.  R.  766 ;  Ellagh  v.  Leigh,  5  T.  R.  679  ; 
Hookham  v.  Chambers,  3  B.  6i  B.  92. 
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such   alteration  of  character  and  condition ''(a). 
"We  find  no  authority  in  the  books  to  show^  that  a  wife  living 
woman  may  be  sued  as  3,  feme  sole,  while  the  rela-  not  imbie  as 
tion  of  marriage  subsists^  and  she  and  her  husband  ' 
are  living  in  this  kingdom  "(*)•    Accordingly,  it 
has  ever  since  been  held,  that  a  woman  cannot  be 
sued  alone  as  long  as  the  marriage  remains,  neither 
actually  dissolved  by  divorce  or  the  natural  death 
of  the  parties,  nor  virtually  dissolved  by  the  civil 
death  of  the  husband  (c).     A  divorce  a  vinculo  ma^ 
trimonii,  of  course,  has  the  effect  of  placing  the 
woman  in  the  condition  of  a  feme  sole,  because,  the 
marriage  being  dissolved  ab  initio,  it  is  the  same 
as  if  it  had  never  subsisted  (d) ;  but  a  divorce  a 
mensd  et  toro  creates  no  such  liability  («). 


Section  III. — Idiocy  and  Lunacy. 

The  contracts  of  one  who  is  non  compos  mentis  idiot  or 
are  in  general  null  and  void,  unless  it  be  for  ne-  Lm^I'*"" 
cessaries  {a).   Formerly,  it  was  said  that  a  defendant  *'"** 


(a)  Per  Lord  Kenyan,  C.  J.  8  T.  R.  547. 

\h)  Id.  548. 

(c)  Vid,  supra,  p.  35. 

{d)  Anstey  v.  Manners,  Gow,  10.  So,  if  the  marriage  be  de- 
clared to  be  null  from  the  first  on  the  ground  of  being  invalid 
according  to  the  laws  of  the  country  where  it  took  place;  Lacon 
V.  Higgms,  1  D.  &  R.  88. 

(c)  Lewis  V.  Lee,  3  B.  &  C.  291  ;  S.  C.  5  D.  &  R.  98 ;  JWr- 
tkome  V.  Bktquiere,  6  M.  &.  S.  78. 

(a)  Co.  Litt.  247,  a. ;  Shelf.  Lun.  p.  242  ;  Holt.  357  ;  1  Sid. 
112. 
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could  not  avail  himself  of  the  plea  of  idiocy  or 
lunacy^  as  a  defence  to  any  action,  on  the  ground 
that  no  one  should  be  permitted  to  stultify  himself 
(b).  But  the  law  seems  now  to  be  different,  and 
such  a  defence  would  always  be  a  bar  to  any 
action,  where  it  appears  that  the  plaintiff  has  been 
guUty  of  fraud  or  imposition.  In  an  action  for 
goods  sold  and  dehvered,  where  the  plaintiff  was 
proved  to  have  had  knowledge  of  the  vendee's 
insanity,  and  to  have  taken  advantage  of  it,  he  was 
nonsuited  (c)«  But  idiots  or  lunatics,  as  much  as 
Except  for  infants,  may  bind  themselves  by  a  contract  for  ne- 
cessaries  (d) ;  and  insanity  is  no  defence  where 
imposition  cannot  be  imputed  to  the  plaintiff  (e). 
Even  equity  will  not  relieve  merely  on  the  ground 
that  the  vendee  was  of  a  weak  mind,  because  the 
Court  will  not  measure  people's  understandings 
and  capacities  (/) ;  otherwise,  if  there  have  been 
fraud  and  imposition  (jg). 

In  a  case  (A)  decided  in  K.  B.,  the  liability  of  a 


necessaries. 


(h)  Beverley's  case,  4  Co.  Rep.  124 ;  Stroud  v.  Marshall^  Cro. 
EHz.  398 ;  Cross  v.  Andrews^  Cro.  Eliz.  622 ;  Yates  v.  J5o«i,  2 
Str.  1104. 

(c)  Ltmf  V.  Baker ^  1  M.  &  Malk.  106  n. ;  Sentance  v.  PooUi  3 
C.  &  P.  1. 

(d)  Sid.  112  ;  Holt.  357  ;  Shelf.  Lun.  410  ;  Fonbl.  Eq.  48. 
(€)  Bramev.JoddreU,  3  C.  &  P.  30;  S.  C.  1  M.  &  Malk.  105; 

NieU  v.  Morley,  9  Ves.  Jun.  478. 

(/)  Osmond  v.  Fitzroy,  3  P.  Wms.  130. 

(g)  Bennett  v.  Vade,  2  Atk.  324 ;  M'Diarmid  v.  M'Diamnd, 
3  Bligh,  N.  S.  374 ;  Fonbl.  Eq.  64. 

(/i)  Bagster  and  others  v.  Portsmouth  (Earl),  7  D.  &  R.  614; 
S.  C.  5  B.  &  C.  170  ;  2C.  &  P.  178. 
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lunatic  upon  his  contract  was  fully  considered.  Case  of 

.  "^  Bagster  ▼. 

The  plaintiffs  had  made  carriages  to  the  order  of  Lord  Pons- 

mouth* 

the  defendant  (Lord  Portsmouth),  who  was  to  have 
them  for  a  certain  sum  per  annum,  the  plaintiffs 
keeping  them  in  repair.  The  defence  was^  that 
the  defendant  had  been  found  and  declared,  by  a 
cominission  of  lunacy,  to  have  been  insane  for 
several  years  prior  to  the  contract ;  it  was  adjudged, 
nevertheless,  that  the  plaintiffs  should  recover,  as 
the  carriages  were  suitable  to  the  defendant's  rank 
and  fortune,  and  no  fraud  had  been  practised  by 
the  plaintiffs.  Bayley  J.  said  (i),  "  Imposition  and 
fraud,  generally  speaking,  are  grounds  £3r  vacating 
all  contracts;  and,  with  respect  to  the  case  of  a  per- 
son of  unsound  mind,  if  it  can  be  proved  that  he 
has  been  defrauded,  or  an  undue  advantage  taken 
of  his  imbecility,  a  Court  of  law  will  not  enforce 
the  contract.  But  where  there  is  no  imposition 
practised,  and  the  goods  supplied  appear  to  be 
suitable  for  the  condition  and  degree  of  the  party 
receiving  them,  and  which  in  the  ordinary  habits 
of  life  he  would  be  likely  to  require,  I  think  the 
mere  fact  of  his  being  of  unsound  mind,  and  inca- 
pacitated from  making  his  own  contracts,  will  not 
deprive  -  a  tradesman  of  his  right  of  suing  in  a 
Court  of  law  for  the  value  of  the  goods  for  which 
he  has  given  credit."  It  may,  therefore,  be  laid 
down,  that  where  either  vendor  or  vendee  is  non 


(i)  7  D.  &  R.  617. 
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compos  mentis,  a  contract  of  sale  will  nevertheless 
be  valid,  if  no  imposition  was  practised  on  the  part 
of  the  plaintiff,  and  if  the  defendant  was  clearly 
not  prejudiced  by  his  mental  imbecihty. 


tainted  can- 
notcontrect. 


Section  IV. — Attainder. 

Persons  at-  PcTSons  outlawcd  (a),  OT  attainted,  are  incapa- 
ble of  contracting,  because  they  can  have  no 
property  in  goods ;  since  all  personal  property, 
accruing  to  them  either  before  or  after  attainder, 
is  vested  in  the  crown  without  office  found  (i). 
The  disability  consequent  upon  attainder  is  re- 
moved, by  a  pardon  under  the  great  seal  (c) ; 
or,  by  completion  of  the  punishment  which  the 
offender  has  been  adjudged  to  suffer  (^O-  It  was 
held  by  Holt,  C.  J.,  that  a  traasfer  of  goods  with- 
out valuable  consideration,  by  one  on  the  eve  of 
trial  for  felony,  was  void  (e).  But  the  decision 
proceeded  on  the  ground  of  fraud ;  for,  if  the  sale 


(fl)  Hage  V.  Skinner^  3  Lev.  29  ;  Bac.  Abr,  OutiawryD, ;  Rex  v. 
Cook,  1  M'Clel.  &  Y.  196. 

(b)  Buttock  V.  Dodds,  2  B.  &  A.  258  :  see  Lambert  v.  Tai^lor, 
6  D.  &  R.  188  ;  1  Lutw.  610;  Co.  Litt.  391,  a.  ISecus  as  to 
real  property,  before  oflSce  found  ;  Doe  v.  Pritckard,  5  B.  &  Ad. 
765.] 

(c)  Bullv.  Tilt,\  B.  &  P.  199. 
\(i)  9  Geo.  IV.  c.  32.  s.  3. 

(e)  Jones  v.  Ashurst,  Skinn,  So7, 
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had  been  bondjide,  it  would  have  been  good,  since 
the  property  is  not  forfeited  until  conviction  (/). 


Section  V. — Alien  Enemy. 

An  alien  friend  lies  under  no  disability  to  con-  mj  cumoc 
tract  or  to  maintain  personal  actions  ;  because,  it  ^j^J^^ 
is  said  in  Bacon's  Abridgement,  if  he  were  incapa-  *""*' 
citated  to  merchandize,  it  might  be  as  much  to  our 
prejudice  as  his  own  {a).     But  an  alien  enemy  is 
utterly  disabled  from  suing  in  England  (A),  whether 
the  action  be  brought  in  his  own  name  or  in  the 
name  of  another ;  therefore,  even  where  the  parties 
on  the  record  are  subjects  of  this  realm,  it  is  a 
good  plea  in  bar,  that  the  person  interested  (whose 
interest  is  alleged  on  the  record)  is  an  alien  born, 
and  the  subject  of  a  country  at  war  with  the  King 
of  Great   Britain  (c).     The   question   always   is, 
whether  the  plain tiflF  was  alien  enemy  at  the  time 

(/)  lb. ;  Fleetwood's  case,  8  Rep.  171,  a. — P<w^ 

(a)  Bac.  Abr.  Alien  D.;  Dyer  2,  b. ;  Tuerlcote  v.  Monsorif 
Yelv.  198 ;  S.  C.  Bulstr.  1S4;  Openhemer  v.  Levy,  2  Str.  1082  ; 
Duckworth  y.  Tucker,  2  Taunt.  37,  d.  j  Happen  y.  Leppet,  Andr. 
76. 

(b)  Co.  Litt.  127,  b. ;  WelU  v.  WilHams,  1  Salk.  46  ;  Bristaw  v. 
Toxoers^  6  T.  R.  S5.  [It  had  been  held,  that  an  alien  enemy 
might  recover  on  a  right  claimed  to  be  acquired  by  him  in  actual* 
war ;  Ricord  v.  Bettenkam,  S  Burr.  1734 ;  Comu  v.  Blackburn,  2 
Dougl.  641.  But  this  doctrine  is  over-ruled;  Anthon  v.  Fisher^ 
2  Dougl.  650.  n.] 

(c)  Brandon  v.  Nesbitt,  6  T.  R.  23. 
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of  making  the  contract^  and  not  whether  he  was 
so  at  the  time  only  of  the  action  brought.  For, 
where  a  party  is  alien  enemy  when  the  contract  is 
entered  into,  such  contract  is  absolutely  void, 
and  cannot  be  enforced  even  on  the  return  of 
peace  (d) ;  but  where  he  becomes  alien  enemy 
subsequently,  as  there  is  nothing  to  render  the 
contract  itself  illegal,  the  disability  cannot  be 
pleaded  in  perpetual  bar,  being  only  temporary 
and  liable  to  be  removed  on  the  cessation  of  hosti- 
lities (e). 

1.   Who  is  held  to  lie  under  the  disability  {f). 

A  plaintiff  may  be  incompetent  to  sue  on  the 
groimd  of  being  an  alien  enemy,  though  he  be  not  a 
native  of  the  hostile  country;  thus,  where  the  consul 
of  a  neutral  state  is  resident  in  an  enemy's  country 
and  trades  there,  he  cannot  recover  {g).  So,  even 
where  the  plaintiff  is  not  alien  bom,  as  an  English- 

(c)  Brandon  v.  Curlings  4  East,  410;  Willison  v.  Patteson,  7 
Taunt.  489;  S.  C.  1  B.  Moore,  133. 

(e)  Fiindt  v.  Waters^  15  East,  £60 ;  Harmon  v.  KuigsioUf  3 
Campb.  153  ;  Ex  parte  Boussmaktr,  13  Ves.  Jun.  71 5  Dt  TMet 
T.  Taylor^  4  Taunt.  £33.  [Where  the  plaintiff  becomes  alien 
enemy  subsequently  to  the  commencement  of  the  action,  the  dis- 
ability ought  to  be  pleaded  in  bar  of  the  further  maintaining  the 
suit ;  Le  Bret  v.  PapHhn,  4  East,  502.  However  the  Court 
would  not  consider  themselves  bound  by  an  improper  prayer  of 
judgment.] 

(/)'It  is  the  province  of  government  to  decide  in  what  relatidn 
of  peace  or  war  any  country  stands  in  respect  of  this  kingdom ; 
Btackbume  v.  Thompson,  15  East,  81. — Pmt.     Chap.  iv.  Sect.  3. 

ig)  AWrecht  v.  Sussman^  2  Ves.  &  B.  3£3. 
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man  residing  and  trading  in  an  enemy's  country(A), 
or  residing  there  merely  without  canying  on  trade 
(i).  But  if  an  Englishman  resides  in  a  neutral 
state,  he  may  lawfiilly  exercise  the  privileges  of  a 
subject  of  that  country  by  trading  with  a  nation 
at  war  with  England  (k),  although  if  he  were  resi^ 
dent  here,  such  trading  would  be  illegal  (/).  And 
a  neutral  subject  may  maintain  an'  action  on  a  con- 
tract entered  into  with  a  British  subject  in  an 
enemy's  country  (m). 

Residence  by  a  British  subject  in  an  enemy's 
country,  does  not  disquaUfy  him  from  entering  into 
contracts,  if  such  residence  is  involuntary;  as  where 
he  is  a  prisoner  of  war  (n).  It  seems  to  be  doubt- 
ful whether  an  alien  enemy,  a  prisoner  of  war  in 
this  country,  would  be  disqualified  (p):  but  a 
neutral,  taken  prisoner  on  board  an  enemy's  ship, 
was  allowed  to  sue  on  a  contract  made  by  him:  on 
the  voyage  to  Great  Britain  (/>). 


(h)  M'CofmeU  v.  Hector,  3  B.  &  P.  113 ;  O^Medey  v.  Wiiam, 
1  Campb.  482  ;  WittiBm  v.  Pattesan,  7  Taunt.  439. 

(t)  De  LuneviUe  v.  Phillips,  2  N.  R.  97.  [But  see  Roberis  v. 
ffiirJj(,  8  M.  &  S.  533.] 

(k)  BeU  V.  Rod,  1  M.  &  S.  726. 

(/)  Potts  V.  BcU,  8  T.  R.  448.-^a#r. 

(ill)  Houriet  v.  Morris,  3  Campb.  303. 

(n)  Daubttz  v.  Morshead,  6  Taunt.  S%% ;  Antoine  v.  Morsheadf 
6  Taunt.  %S7. 

(o)  Maria  v.  HdU,  1  Taunt.  33.  [No  judgment  was  eTer 
giyen  in  the  case.] 

(/})  Sparenburgh  v.  Banatyne,  1  B.  &  P.  163. 


removi 


48  DISABILITIES.  [bOOK  I 

2.  In  what  cases  the  disability  is  removed. 
When  the        If  an  alien  enemy  comes  here  sub  salvo  conductu, 

disabiutT  IS  .  '' 

€d.  his  disability  is  removed  (g) ;  so,  if  an  alien  friend 
come  here  by  licence  and  live  underthe  protection  of 
the  king,  and  a  war  breaks  out  during  his  residence, 
he  may  nevertheless  maintain  an  action  (r).  But 
if  he  pleads  such  protection  in  the  latter  case,  he 
must  prove  that  the  king  has  sanctioned  his  stay 
after  the  commencement  of  hostilities  (s),  and  not 
merely  that  his  residence  has  been  acquiesced  in 
without  molestation  (t). 

An  alien  enemy  may  also  sue  on  a  contract 
arising  out  of  a  trading  adventure  which  has  been 
.  legalized  by  a  licence  granted  by  the  crown  («). 
And  he  may  sue,  at  the  conclusion  of  the  war,  on  a 
subsequent  promise  to  pay ;  for,  though  the  origi- 
nal contract  could  not  be  enforced,  there  is  a 
moral  obligation  sufficient  to  support  the  pro- 
mise (*v). 

(q)  Bac.  Abr.  Alieny  D. 

(r)   Wells  V.  William,  1  Lord  Rayro.  £82 ;  S.  C.  I  Salk.  46. 

(«)  Boulton  y.  Dobree,  2  Campb.  163. 

(0  Alciator  v.  Smith,  3  Campb.  245. 

(m)  Vandych  v.  Whitmore,  1  East,  475. — Post. 

(x)  Duhammel  v.  Pickering,  %  Stark.  N.  P.  C.  90. 


(     49     ) 


CHAP.  III. 

OF  THE  EFFECTS  OF  PARTICULAR  STATUTES  UPON 

CONTRACTS  OF  SALE. 

The  various  statutes^  which  affect  contracts  of 
sale^  may  be  considered  under  the  six  following 
heads : — 

I.  The  Statute  of  Frauds. 

II.  Statutes  relating  to  the  sale  of  Ships. 

III.  Statutes  prohibiting  the  sale  of  particular 

chattels. 

IV.  Statutes  prohibiting  sales  on  particular  days. 
y.  Statutes  relating  to  sales  fraudulent  against 

creditors. 
YI.  Statutes  relating  to  sales  and  purchases  by 
bankrupts. 


Part  I. 

Of  thb  effect  of  the  Sbyekteenth  Section  of  the  Statute 
OF  Frauds  upon  Contracts  of  Sale. 

The  17th  section  of  the  Statute  of  Frauds  (at)  statute  of 

^   ^  Frauds. 

provides,  that  '*  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandises,  for  the  price  of 

(a)  29  Car.  II.  c.  3. 
E 
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ten  pounds  sterling  or  upwards^  shall  be  allowed 

to  be  good>  except  the  buyer  shall  accept  part  of 

the  goods  so  sold,  and  actually  receive  the  same ; 

or  give  something  in  earnest  to  bind  the  bargain, 

"  or  in  part  payment ;  or  that  some  note  or  memo- 

"  randum  in  writing  of  the  said  bargain  be  made, 

"  and  signed  by  the  parties  to  be  charged  by  such 

*'  contract,  or  their  agents  thereunto  lawfully  au- 

''  thorised.'* 

The  subject  may  be  considered  under  the  fol- 
lowing heads  :— 

I.  What    contracts   of   sale    are    within    the 

statute. 
II.  What  delivery  and  acceptance  of  the  goods 

are  sufficient  to  satisfy  the  statute. 
lit.  What  is  held  to  amount  to  earnest  or  part 

payment. 
IV.  Of  the  note  or  memorandum  required  by  the 
statute. 


contracts. 


Section  I. —  What  Contracts  of  Sale  are  within 

the  Statute. 

Executory  Especutory  contracts.  It  seems  to  have  been 
formerly  held,  that  the  statute  did  not  extend  to 
executory  contracts  in  general.  In  the  case  of 
Clayton  v.  Andrews  (b),  a  contract  to  deliver,  within 
three  weeks  or  a  month,  a  quantity  of  wheat, 

(b)  4  Burr.  2101. 
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which  at  the  time  was  unthrei^ed^  was  held  not  to 
be  within  the  statute.     To  remedy  the  inconveni- 
ence of  such  a  construction^  it  was  enacted  by  Lord 
Tenterden's  Act(c),  that  the  provisions  of  the  9Geo.1v. 
17th  section  of  the  Statute  of  Frauds  *' shalp•'*•"•^• 
''  extend  to  all  contracts  for  the  sale  of  goods  of 
*'  the  value  of  ten  pounds  sterling  and  upwards, 
''  notwithstanding  the  goods  may  be  intended  to  be 
''  delivered  at  some  future  time,  or  may  not,  at  the 
time  of  such  contract,  be  actually  made,  procured, 
or  provided,  or  fit  or  ready  for  delivery,  or  some 
act  maybe  requisite  for  the  making  or  completing 
*'  thereof,  or  rendering  the  same  fit  for  deUvery." 
It  was  observed  by  Grose,  J.  (d)  on  the  above* 
mentioned  case  of  Clayton  v.  Andrews  that,  if  by 
executory  contracts  were  meant  contracts  to  be 
executed  on  a  future  day,  the  decision  would  be 
tantamount  to  a  total  repeal  of  the  17th  section. 
Although  that  case  had  been  overruled(e)  long  be- 
fore the  passing  of  Lord  Tenterden's  Act,  a  dis- 
tinction was  still  recognised,  in  executory  contracts, 
between  cases,  where  the  subject  matter  of  the 
contract  existed  in  solido,  and  cases  where  it  had  no 
substantial  existence   at  the  time,  but  required 
something  to  be  added  before  it  should  be  in  the 

(c)  9  Geo.  IV.  c.  1 4,  s.  7. 

(«0  Cooper  V.  EUton,  7  T.  R.  16. 

(e)  lb. ;  Rondeau  v.  Wyaitf  2  H.  Bl.  63  ;  Alexander  v.  Comber^ 
1  H.  Bl.  20;  Garbutt  v.  Watson,  5  B.  &  A.  613;  Hughes  v. 
Breeds,  2  C.  &  P.  159. 
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state  contemplated  by  the  terms  of  the  contract.  Sir 
J.  Osborne  (/)  bespoke  a  chariot,  and  when  it  was 
made  refused  to  take  it ; — Pratt,  C.  J.,  ruled  that 
this  was  not  within  the  statute.  The  principle 
here  laid  down,  though  cited  by  the  Court  in  the 
overruled  case  of  Clayton  v.  Andrews  as  the  ground 
of  that  decision,  was  distinguished  from  the  latter 
case,  and  acknowledged  to  be  good  lawCo^).  Again, 
where  the  contract  was  for  the  purchase  of  several 
oak  pins,  which  were  not  made  at  the  time  but  had 
still  to  be  cut  from  the  slabs,  the  case  was  held  not 
to  be  within  the  statute  (A).  On  the  other  hand  it 
was  decided,  that  a  contract  with  a  miller  for  the 
sale  of  flour,  which  at  the  time  was  not  ground, 
was  within  the  statute  (i).  There  would  be  some 
difficulty  in  reconciling  these  decisions ;  and  cases 
may  readily  be  conceived,  where  the  distinction 
between  contracts  strictly  for  the  sale  of  goods, 
and  contracts  for  work  and  labour  to  be  added  to 
materials,  might  give  rise  to  questions' of  great 
nicety.  The  statute  therefore  seems  to  have 
wisely  removed  the  distinction  altogether. 
Auctions.        Saks  by  Auctionik).     It  was  formerly  doubted, 

(/)  Tcfwen  v.  Osborne,  1  Str.  506. 

(g)  In  Garbutt  v.  fTaison,  5  B.  &  A.  614,  Abbott,  C.  J.,  dis- 
tinguisbed  the  case  from  Towers  v.  Osborne,  observing,  that  in  the 
latter  "  the  chariot,  which  was  ordered  to  be  made,  would  never 
but  for  that  order  have  had  any  existence/' 

{h)  Groves  v.  Buck,  3  M.  &  S.  178. 

(i)  GarbiiU  v.  Watson,  5  B.  &  A.  613. 

(Ar)  See  post,  of  auctions,  Chap.  v. 
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whether  sales  of  goods  by  auction  were  within  the 
statute  (/)  ;  as  it  was  thought,  that  the  publicity  of 
the  sale  was  sufficient  to  provide  against  fraud. 
But  it  is  now  determined  that  they  are(m).  A 
separate  contract  arises  for  each  lot  (n) ;  therefore, 
where  several  lots  are  knocked  down  to  one  bidder, 
if  they  do  not  individually  exceed  £10,  although 
the  amount  of  the  whole  purchase  may  be  much 
greater,  the  statute  is  not  applicable.  A  different 
rule  prevails  in  the  case  of  a  private  contract,  for 
the  purchase  of  several  articles  at  the  same  time 
and  place.  Where  a  person  entered  a  shop,  and 
bargained  for  several  things,  none  of  which  singly 
were  worth  £10,  but  the  whole  value  amounted  to 
£70,  it  was  held  to  be  one  entire  contract,  and 
void  because  not  reduced  to  writing  (p). 

Sales  of  stock.     It  is  said  that  a  sale  of  stock  is  stock, 
within  the  statute  (jd),  though  this  has  been  doubt- 
ed(y),  because  there  can  be  no  actual  delivery. 

(0  Simon  v.  Motivos  (or  Metivier)^  3  Burr.  1921  ;  Hifide  v. 
WTdtehwse,  7  East,  558. 

(m)  Kmwarthy  v.  SchofieUl,  2  B.  &  C.  945 ;  S.  C.  4  D.  &  R. 
556. 

(«)  Emmerson  v..  Heelis,  2  Taunt.  47,  see  the  judgment  of 
Mansfield,  C.  J. ;  James  v.  Shore,  1  Stark.  N.  P.  C.  426. 

(o)  Baldey  v.  Parker ^  2  B.  &  C.  37 ;  and  see  Champion  v.  Shorty 
1  Campb.  53.    Post. 

(p)  Mussel  V.  Cookcy  Free.  Chan.  5$S  ;  2  Stark.  £v.  352, 
(2nd  Ed.) 

(g)  Pickering  v.  Appleby,  Com.  Rep.  354  ;  Colt  v.  NettervHl, 
%  P.  Wms.  308.  [All  the  judges  in  England  were  equally  divided 
on  the  point,  ibid.'] 
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Public  Sales  of  public  shares.  It  was  ruled  by  Perryn,  B., 

that  a  contract  for  the  sale  of  shares  in  a  canal 
navigation  was  not  within  the  statute.  An  objec- 
tion was  taken  at  the  trials  but  on  a  motion  to  enter 
a  nonsuit  it  was  abandoned  without  argument  (r). 

Crops,  &c.  Sales  of  crops^  timber,  Sgc.  A  question  frequently 
arises,  whether  a  contract  relating  to  the  sale  of 
growing  crops  is  within  the  17th  section,  or  whe- 
ther  it  affects  an  interest  in  land  within  the  mean- 
ing of  the  4th  section  {s)  of  the  same  statute. 

Growing  A  coutract  for  the  purchase  of  a  growing  crop 
of  grass,  to  be  mown  and  made  into  hay  by  the 
vendee  (f)  ; — a  sale  of  growing  turnips,  the  degree 
of  maturity  and  the  stipulated  period  of  removal 
not  being  positively  stated  («) ; — a  sale  of  growing 
hops  (a:*),  or  of  turnips,  com,  and  growing  crops  in 
generally),  which  have  not  arrived  at  maturity ; — 
have  been  held  to  be  within  the  ith  section. 

(r)  Latham  v.  Barber,  6  T.  R.  Q7,  70. 

{s)  By  the  4th  section  of  29  Car.  II.  c.  3,  no  action  shall  be 
brought  "  upon  any  contract  or  sale  of  lands,  tenements  or 
"  hereditaments,  or  any  interest  in  or  concerning  them,**  without  a 
memorandum  or  note  thereof  written  and  signed  by  the  parties, 
or  their  authorised  agents.  [It  is  to  be  observed,  that  where  the 
contract  falls  within  this  section  and  is  distinguished  from  a  sale, 
the  written  note  of  agreement  is  excluded  from  the  exemption 
clause  of  the  Stamp  Act,  and  requires  an  agreement  stamp.  See 
Waddington  v.  Bristow,  2  B.  &  P.  452,  postJ] 

(t)  Crosby  V.  Wadsworth,  6  East,  602. 

(u)  Emmerson  v.  Heelis,  2  Taunt.  38. 

(x)  Waddington  v.  BristoWy  2  B.  &  P.  452. 

(j/)  Falmouth  (Earl)  v,  Thimas,  3  Tyrw.  26 ;  S.  C.  1  Cr.  & 
Mees.  89 ;  see  1  Cr.  &  Mees.  109. 
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But  a  contract  for  matured  crops^  which  are  to  Mauirad 
be  taken  up  immediately,  is  held  to  pass  no  interest  *^™^ 
in  the  land ;  because  they  can  derive  no  further 
advantage  from  the  soil,  and  the  land  may  be  con- 
sidered merely  as  a  sort  of  warehouse  until  they 
can  be  removed.  Thus,  a  sale  of  mature  potatoes 
or  other  crops  (^) ;  or,  an  agreement  by  the  incom- 
ing with  the  outgoing  tenant. to  take  the  crops (a)^ 
or  such  an  agreement,  where  it  is  made  a  condition 
of  taking  the  farm(^) ;  are  not  within  the  4th  sec- 
tion of  the  statute.  So,  where  the  selkr  was  to 
raise  the  potatoes  from  the  ground^  although  their 
growth  was  not  complete  (c),  it  was  held  to  be 
strictly  a  contract  of  sale  for  goods,  chattels  and 
merchandise  within  the  17th  section.  So  it  was 
held,  where  defendant,  upon  condition  that  plain- 
tiff would  supply  him  with  a  quantity  of  turnip- 
seed,  agreed  to  sow  it  in  his  own  land,  and  to  sell 
to  plaintiff  the  whole  crop  of  seed  produced  there- 
from ;  because  the  thing,  agreed  to  be  delivered, 
would  at  the  time  of  delivery  be  a  personal 
chattel  (rf). 

(2)  Varker  v.  Staniland,  1 1  East,  362  5  Warwick  v.  Bruce,  2 
M.  &  S.  205.  {Per  Lord  Elienborough,  C.  J.,  "  the  potatoes 
are  the  subject-matter  of  the  sale,  and  whether,  at  the  time  of 
the  sale,  they  are  covered  with  earth,  in  a  field  or  in  a  box,  still 
it  is  a  sale  of  a  mere  chattel ;''  2  M.  &  S.  208.] 

(a)  Majifield  v.  WadsUy,  3  B.  &  C.  357,  363. 

(6)  lb. ;  see  PouUer  v.  Killingbeck,  1  B.  &  P.  397. 

(c)  Evans  v.  Il(J)etis,  5  B.  &  C.  829 ;  S.  C.  8  D.  &  R.  611. 

{(i)  Watts  V.  Friend,  10  B.  &  C.  416. 
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Timber.  A  contract  for  the  purchase  of  timber  at  so  much 

per  foot,  was  decided  to  be  a  contract  of  sale  within 
the  17th  section  (e);  Bayley,  J.  said,  that  the 
agreement  was  not  for  the  growing  trees,  but  for 
the  produce  when  they  should  be  cut  down  and 
severed  from  the  freehold (/).  But  where  the 
agreement  is  for  growing  trees  (g*),  it  seems  to  fall 
within  the  4th  section ;  as  trees  for  the  purpose  of 
making  hop-poles  (A),  or  growing  underwood  to  be 
felled  by  the  purchaser  (f). 

Fixtures.  It  sccms  that  fixtures,  unsevered  from  the  free- 
hold, are  not  within  the  statute  of  frauds  at  all. 
They  have  been  decided  not  to  constitute  an  inte- 
rest in  land  within  the  4th  section  (A),  and  they 
cannot  be  recovered  in  an  action  for  goods  sold  and 
delivered  (/). 

Contract  to       Contract  to  procure  goods.    A  contract  to  pro- 
procure  , 
goods.        cure  coals  at  A.,  and  bring  them  to  B.,  was  held 

not  to  be  a  contract  of  sale,  and  therefore  not 

within  the  statute  (tw).     It  was  said,  that  if  no 

coals  could  have  been  procured  at  A.,  an  action 


(e)  Smith  v.  Surman,  9  B.  &  C.  561. 

(/)  lb.  568. 

(g)  See  Knowles  v.  Michel,  13  East,  249. 

(h)  Teal  v.  j^uiy,  2  B.  &  B.  99.  [But  see  1  Ld.  Rayra.  182, 
per  Treby,  C.  J.,  and  Powell,  J.] 

(i)  Scorell  v.  Boxally  1  Y.  &  J.  396. 

(k)  Hallen  v.  Rund^r,  1  Cr.  M.  &  Ros.  266. 

(/)  Lee  V.  Risdon,  7  Taunt.  188;  post. 

(m)  Cobbold  v.  Castm,  1  Bingh.  399 ;  S.  C.  8  B.  Moore,  456 ; 
1  C.  &  P.  51. 
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could  not  have  been  maintained  for  non-delivery. 
But  the  mere  additional  expense  of  carriage  of 
goods,  does  not  make  it  a  mixed  contract  distin- 
guishable from  sale(;}). 


Section  II. —  What  Delivery  and  Acceptance  of  the 
goods  are  sufficient  to  satisfy  the  Statute. 

The  first  exception  made  by  the  statute  is, 
where  **  the  buyer  shall  accept  part  of  the  goods 
*'  so  sold,  and  actually  receive  the  same." 

Actual  Delivery  and  Acceptance  of  part. — The  Sufficient 
voluntary  reception  of  the  goods  by  the  buyer,  is  ccptance. 
made  essential  by  the  words  of  the  statute ;  there- 
fore a  delivery  alone  on  the  part  of  the  seller  is 
insufficient,  if  the  purchaser  at  the  time  refuse  to 
accept.  Defendant  went  to  the  shop  of  the  plain- 
tiff, and  contracted  to  purchase  several  articles, 
some  of  which  he  marked  with  a  pencil,  others 
were  measured  in  his  presence,  and  the  whole 
were  sent  to  his  house  according  to  his  order,  but 
he  refused  to  accept  them ;  it  was  held  to  be  no 
delivery  and  acceptance  to  satisfy  the  statute  (a). 
So,  where  the  vendee  opened  the  bale  of  goods 
which  had  been  sent  to  his  order,  but  returned 

(/i)  Astey  V.  Emery,  4  M.  &  S.  262. 

ia)  Baldey  v.  Parker,  2  B.  &  C.  37 ;  and  see  Nicholle  v.  Plume^ 
1  C.  &  P.  272. 
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tbf  m  with  a  letter^  saying  that  they  were  not  worth 
the  price  charged^  it  was  held  to  be  no  accept- 
ance {b).  So^  where  the  defendant  bargained  with 
the  plaintiff's  agents  for  a  quantity  of  cream  of 
tartar  and  lacdye,  saying  that  he  would  accept 
them  if  the  price  of  the  lacdye  were  diminished ; 
the  whole  was  sent^  but  he  accepted  the  cream  of 
tartar  only,  tendering  the  price  for  it,  and  returned 
the  lacdye ;  it  was  held,  that  there  had  been  no 
acceptance  of  the  latter  (c). 

Where  the  purchaser  of  a  quantity  of  balsam 
sent  a  person  with  baskets  to  receive  part,  such 
acceptance  was  held  to  take  the  case  out  of  the 
statute  as  to  the  whole  quantity(^.  So  it  is,  where 
a  portion  of  the  goods  has  been  received  by  way 
of  sample,  provided  that  such  sample  was  considered 
at  the  time  part  of  the  thing  sold,  and  that  the 


(6)  Kent  v.  Hvskisson,  3  B.  &  P.  233, 

(c)  Price  v.  Lea,  1  B.  &  C.  156 ;  S.  C.  2  D.  &  R.  295. 

(d)  Descard  v.  Bond,  cited  2  Stark.  Ev.  354.  [But  see 
Thompson  v.  Macermi,  3  B.  &  C.  1 ;  S.  C.  4  D.  &  R.  619  ;  it  does 
not  appear  clearly  from  the  report,  on  what  ground  the  latter  case 
was  decided.  The  defendant  contracted  for  goods  to  be  made 
to  his  order,  to  the  value  of  £144,  and  took  away  part  to  the 
amount  of  £2,  lOs. :  it  was  held  insufficient  to  satisfy  the  statute 
as  to  the  residue.  Qu,  whether  it  was  on  the  ground  that  the  con- 
tract was  severed,  (see  Bragg  v.  Cole,  6  B.  Moore,  114);  or, 
that  the  property  in  a  chattel  made  to  order  does  not  vest  in  the 
purchaser  until  completion  and  delivery ;  see  Mvcklow  v.  Man- 
gles, 1  Taunt.  318]. 
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bulk  of  the  commodity  was  thereby  actually  dimi- 
nished (e).     But  it  is  no  acceptance,  if  the  sample 
formed  no  part  of  the  bulk  contracted  for  (/)• 
Actual  acceptance  of  part  or  of  the  whole  may  when  ao 

.  ceptMiice  of 

be  insufficient,  if  there  are  grounds  for  presummg,  pan  is  in- 
that  the  vendor  did  not  intend  at  the  time  to  con-  "^'^'"- 
elude  the  bargain,  and  part  absolutely  with  the 
property.  Thus,  at  an  auction,  where  by  the  con- 
ditions 30  per  cent,  deposit  was  required  to  be  paid 
down,  defendant  being  the  highest  bidder  for  a  lot 
of  articles  knocked  down,  took  them  into  his  hand, 
and  retained  them  for  a  few  minutes,  but  being 
dissatisfied  returned  them  without  paying  the  de- 
posit, and  refused  to  complete  the  purchase  ;  the 
Court  held,  that  it  was  not  to  be  presumed  that 
the  vendor  intended,  contrary  to  the  condition,  to 
part  with  the  property  until  the  deposit  was  paid(g'). 
It  has  been  said,  that  there  can  be  no  acceptance 
within  the  statute,  as  long  as  the  buyer  has  the 
right  of  objecting  to  the  quantity  or  the  quality  of 
the  goods  (A),  or  as  long  as  the  vendor  retains  his 
lien  (i).     Actual  acceptance  of  part  of  a  quantity 


(c)  Hinde  v.  WMtehouse,  7  East,  558 ;  KUnitz  v.  Surry,  5  Esp. 
267. 

if)  Taker  v.  IFest,  Holt,  N.  P.  C.  178,  per  Gibbs,  C.  J. 
Cooper  V.  Elston,  7  T.  R.  16. 

(g)  PhilHps  V.  ButoUi,  2  B.  &  C.  511. 

(k)  Vid.  per  Abboit,  C.  J.,  3  B.  &  A.  323,  and  5  B.  &  A.  559. 

(t)  See  judgments  of  Abbott,  C.  J.  and  Baifley^  J.,  5  B.  &  A. 
8o9,  and  in  Smith  v.  Surman,  9  B«  &  C.  561. 
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of  goods  contracted  for,  will  not  be  effectual  to 
take  the  residue^out^of  the  statute,  if  the  circum- 
stances be  such  as  to]  destroy  the  entirety  of  the 
contract  (A). 

Construe-  Constructivc  Delivery  and  Acceptance. — Where 
auce"*^**'**'  the  goods  are  ponderous  and  incapable  of  being 
handed  from  one  to  another,  there  need  not  be 
an  actual  delivery,  but  it  may  be  effected  by  that 
which  is  tantamount,  such  as  the  delivery  of  the 
key  of  a  warehouse  in  which  the  goods  are  lodged, 
or  by  the  delivery  of  other  indicia  of  property  (/). 
Therefore  it  was  held,  that  after  a  verbal  bargain 
and  sale  of  a  stack  of  hay  between  two  parties 
on  the  spot,  the  circumstance  of  part  being  taken 
away  by  a  third  person  to  whom  the  vendee  had 
sold  it,  though  such  taking  was  against  the  ven- 
dee's approbation,  was  suflBcient  to  warrant  the 
jury  in  finding  a  delivery  and  acceptance  by  the 
vendee  (w).  In  another  case,  the  defendant  un- 
dertook to  purchase  20  hogsheads  of  sugar  from 
the  plaintiff;  four  were  filled  up,  delivered,  and 
accepted ;  defendant  afterwards,  being  informed 
that  the  other  sixteen  were  ready,  promised  to 
take  them  as  soon  as  possible ;  it  was  held,  that 
this  was  a  sufficient  appropriation  to  vest  the  pro- 

{U)  See  Fnce  v.  Lea^  1  B.  &  C.  156  ;  Thompson  t.  Maceronif  3 
B.  &  C.  1  ;  Bragg  v.  Cole,  6  B.  Moore,  1 14. 

(/)  Per  LordKenyon,  C.  J.,  1  East,  195 ;  1  Atk.  171. 
(m)  Chaplin  y.  Rogers^  1  East^  192. 
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perty  in  the  residue  in  defendant  (n).  But  the 
mere  measuring  out  and  setting  aside  the  commo- 
dity bargained  for^  without  an  assent  to  the  appro- 
priation on  the  part  of  the  purchaser,  will  not  be 
equivalent  to  acceptance.  Defendant  agreed  to  pur- 
chase twelve  bushels  of  tares,  requesting  that  they 
might  remain  in  vendor's  possession  until  called 
for ;  and  they  were  accordingly  measured  and  set 
apart ;  it  was  held  to  be  no  acceptance  (p). 

Several  acts  on  the  part  of  the  vendee  have  been 
decided  to  amount  to  implied  acceptance,  even 
where  the  chattel  is  not  ponderous  or  difficult  of 
removal.  Defendant  agreed  to  buy  two  horses, 
but,  having  neither  servant  nor  stable,  directed 
plaintiflF  to  keep  them  at  livery  for  him,  and  the 
plaintiff  accordingly  removed  them  from  his  sale- 
stable  to  another ;  this  was  held  to  amount  to  de- 
livery and  acceptance  (/?).  So,  it  was  held  to  be 
properly  left  to  the  jury,  where  defendant^  having 
contracted  for  the  purchase  of  a  horse,  offered  to 
a  third  party  to  resell  it  as  his  own(y).  It  was 
ruled  by  Lord  EUenborough,  that  where  the  pur- 
chaser writes  his  name  upon  the  goods  bargained 
for,  with  intent  to  denote  that  he  has  appropriated 

(«)  Rokde  V.  Thrvaites,  6  B.  &  C.  388. 

(o)  Howe  V.  Palmer,  3  B.  &  A.  321.  [In  Simon  v.  Meliviert 
1  Bl.  Rep.  599,  the  Court  were  inclined  to  lay  some  stress  on  the 
circumstance  of  defendant  coming  to  see  the  goods  weighed]. 

(p)  Elmore  v.  Sione,  1  Taunt.  458. 

(q)  Blenkinsop  v.  Clayton,  7  Taunt.  597. 
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them^  it  is  a  sufficient  acceptance  (r).  The  same 
learned  judge  decided  similarly^  where  on  a  con- 
tract for  the  purchase  of  several  pipes  of  wine,  the 
plaintiff's  initials  were  at  his  request  marked  on  the 
casks  by  the  clerk,  and  the  plaintiff  took  with  him 
the  gauge  numbers  (^).  It  is  doubtfiil,  however, 
whether  these  cases  can  be  supported  (/). 
When  in-  But  othcT  acts,  although  apparently  furnishing 
some  grounds  tor  presuming  ownership,  have  been 
held  insufficient.  Where  the  plaintifis,  bieing 
farriers,  sold  a  horse  by  verbal  contract,  but  no 
time  was  specified  for  payment,  and  at  defendant's 
request  the  horse  remained  for«.a  certain  period 
with  the  vendors,  and  was  afterwards  sent  to  gra^, 
by  the  direction  of  defendant,  in  the  name  of  the 
vendors,  it  was  held  to  be  no  acceptance  (w).  The 
C!ourt,  however,  expressed  an  opinion  that  it  would 
have  been  otherwise,  if  the  horse  had  been  sent  in 
the  defendant's  na3ne(s).  Again,  there  was  held 
to  be  no  acceptance  of  a  horse,  which  had  remain- 
ed all  the  time  in  the  vendor's  possession,  although 
defendant  had  rode  it  out,  and  given  directions 

about  its  treatment  (j/).    In  a  recent  case,  where 

*■  .-     ■      ■  I        .     .,  ■       .  —     ,., 

(r)  Hodgson  v.  Le  Bret,  1  Campb.  233. 

(*)  Anderson  v.  Scolt,  1  Campb.  235,  n. 

(0  See  Baldey  v.  Parker,  2  B.  &  C.  37.  In  Proctor  v.  Jones, 
2  C.  &  P.  5d2,  Best,  C.  J«,  dissents  from  the  doctrine  of  Lord 
EUenborough.    See  8  B.  &  C.  61i>. 

(u)  Carter  v.  Toussami,  5  B.  &  A.  855 ;  S.  C.  I  £>.  &  R.  515. 

(x)  5  B.  &  A.  858,  860. 

Isf)  Tempest  v.  Fitzgerald,  3  B.  &  A.  680. 
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the  defendant  ordered  a  wagg6n  to  be  made^  and 
purchased  the  iron*-woik  and  a  tilt  from  another 
person^  who  assisted  the  plaintiff's  servants  in 
fixing  them  on,  it  Was  held  to  be  no  acceptance  (z). 

Delivery  to  an  Agent* — DeKvery  to  a  carrier,  or  Acceptance 
other  agent,  expressly  or  impliedly  authorized  by  ^  *^*'°*' 
the  vendee,  has  been  held  to  amoiimt  to  an  actual 
acceptance  by  vendee;  but  there  must  be  suffi-- 
cient  ground  for  presuming  the  unequivocal  assent 
of  the  principal,  since,  even  if  the  delivery  be  to 
the  purchaser  himself,  it  has  been  stated  above 
that  an  immediate  refiisal  on  his  part  will  render 
the  delivery  nugatory  (a).  Perhaps  some  of  the 
earlier  decisions  proceeded  too  far,  in  presuming 
the  acceptance  by  a  carrier  to  be  the  acceptance 
of  the  principal. 

The  delivery  of  a  hogshead  of  gin  to  the  master 
of  a  ship,  to  be  conveyed  to  the  purchaser,  was 
held  suffident,  the  purchaser  having  been  in  the 
habit  of  repeiving  consignments  of  spirits  by  such 
conveyance  (i).  But  it  was  decided  not  to  be  suf- 
ficient, merely  to  send  the  goods  to  a  quay  as 
ordered  by  the  defendant,  where  no  particular 

(z)  Maberlyv.  Sheppard,  10  Bingh.  99  ;  S.  C.  5  M.  &  Scott,  4^36. 

(a)  Supra^  p.  57 ;  see  Kent  v.  Hushisson,  3  B.  8r  P.  233. 

{b)  Hart  v.  Satthif,  3  Campb.  5£8,  per  Chambre,  3,  And  see 
Duilott  V.  Sohmotison,  3  B.  &  P.  58£  ;  Dawes  v.  Peck^  8  T.  R. 
330;  Buckman  v.  Levif  3  Campb.  414;  Fale  v.  Bayle,  Cowp. 
294. 
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carrier  had  been  named  (c).  Some  of  the  more 
recent  decisions  seem  to  indicate  the  intention  of 
the  Courts,  not  to  push  to  any  greater  length  the 
presumption  of  assent,  on  the  part  of  the  vendee, 
to  a  delivery  into  the  possession  of  a  third  party. 
Thus,  where  the  goods  had  been  delivered  to  a 
wharfinger  to  be  forwarded  to  the  purchaser  in  the 
customary  manner,  the  property  was  held  not  to 
be  transferred(^;  and  the  same  was  decided, 
where  defendant  had  even  appointed  a  particular 
boat,  and  desired  a  third  party  to  inspect  the  load- 
ing, but  did  not  himself  exercise  any  act  of  owner- 
ship (e).  In  a  very  recent  case,  it  was  declared  to 
be  no  sufficient  delivery  and  acceptance  of  goods 
contracted  for,  that  they  were  shipped  on  board 
a  vessel  chartered  by  the  purchaser  (/).  Where 
the  goods  are  in  the  custody  of  a  third  party,  a 
written  order,  directing  the  bailee  to  deliver  them 
to  the  purchaser,  is  a  sufficient  delivery  (^).  But 
it  is  absolutely  necessary  that  the  bailee  should 
consent  to  hold  them  as  agent  for  the  purchaser  (A). 

(c)  Anderson  v.  Hodgson^  5  Price,  630  ;  and  see  Snee  v.  Pres- 
cott,  1  Atk.  ^48. 

(d)  Hanson  v.  Armitage^  5  B.  &  A.  557. 

(e)  Astey  v.  Emery,  4  M.  &  S.  262.     [This  case  and  the  pre- 
ceding seem  scarcely  reconcilable  with  the  cases  cited  above.] 

(/)  Acebal  V.  Levy,  10  Bingb.  376. 

(g)  Searle  v.  Keeves,  2  Esp.  598. 

{k)  Bentall  v.  Burn,  3  B.  &  C.  423 ;  S.  C.  5  D.  &  R.  284. 
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Section  III. —  What  is  held  to  amount  to  Earnest 
and  part  Payment. 

The  se(;ond  exception  made  by  the  statute  is, 
where  the  buyer  shall  "  give  something  in  earnest 
"  to  bind  the  bargain,  or  in  part  payment." 

Very  few  questions  arise  on  the  construction  of  Eameft. 
this  clause.  It  was  decided  that  there  must  be  an 
actual  transfer  of  something  valuable,  to  constitute 
a  "  giving  something  in  earnest"  within  the  statute. 
Thus,  a  custom  which  prevails  in  the  north  of 
England,  of  striking  the  bargain,  by  the  seller  (or 
his  agent)  drawing  the  edge  of  a  shilling  over  the 
hand  of  the  purchaser  (a),  was  held  not  to  be  suf- 
ficient (3). 

The  effect  of  giving  earnest  seems  to  be  to  alter  Effect  of 
the  property,  though  it  has  been  said  that  it  merely  "™"*- 
binds  the  bargain.  Lord  Holt  thus  lays  down  the 
law  : — *'  Notwithstanding  the  earnest,  the  money 
must  be  paid  upon  fetching  away  the  goods,  be- 
cause no  other  time  for  pa)rment  is  appointed. 
Earnest  only  binds  the  bargain,  and  gives  the  party 
a  right  to  demand ;  but  a  demand  without  pay- 
ment of  the  money  is  void.  After  earnest  given, 
the  vendor   cannot  sell    the  goods    to  another 

(a)  Or,  as  it  is  stated  in  the  marginal  abstract,  "  the  purchaser 
drawing  the  coin  over  the  hand  of  the  seller,'* — which  seems  to 
be  the  correct  reading. 

(6)  Blenkinsop  v.  Clayton,  7  Taunt.  997. 

F 
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vrithout  a  default  in  the  vendee ;  and,  therefore,  if 
the  vendee  does  not  come  and  pay  and  take  away 
the  goods  in  convenient  time,  the  agreement  is 
dissolved,  and  he  is  at  liberty  to  sell  them  to  any 
other  person  (c)."  But  this  doctrine  seems  to  be 
contradicted  by  the  following  decision.  The 
plaintiff  agreed  to  give  his  horse  and  the  sum  of 
two  guineas  for  a  horse  of  the  defendant's,  and  the 
latter  paid  a  hal^enny  by  way  of  earnest  to  make 
the  agreement  more  firm  and  binding ;  it  was  held, 
that  the  plaintiff  might  recover  without  alleging 
any  performance  or  offer  of  performance  of  his  own 
part  of  the  contract  (d).  BiiUer,  J.,  said,  "  the 
payment  of  the  halfpenny  vested  the  property  of 
the  colt  in  the  defendant,  and  therefore  it  was  un- 
necessary for  the  plaintiff  to  show  that  he  had 
tendered  the  colt  to  the  defendant  (e)." 
Part  pay-  Whcrc  a  part  payment  has  been  made,  it  must 
have  been  given  as  part  of  the  whole  consideration : 
it  seems  that,  if  the  contract  be  severed,  the  part 
payment  will  not  have  the  effect  of  taking  the 
residue  out  of  the  statute  (f).  The  giving  a  bill 
of  exchange  or  promissory  note,  in  part  payment. 


(e)  Langfort  v.  Adminkfratrix  ^  Tikr,  1  Salk.  113;  S.  C. 
6  Mod.  162;  Bull.  N.  P.  50. 

(d)  Bach  V.  Owen,  5  T.  R.  409. 

(e)  Id.  ^10.    And  see  2  61.  Comm.  4*46. 

(/)  FicLwp^i  P*  60,  in  the  preceding  section,  as  to  acceptsnee 
of  part  of  goods  sold  where  the  entirety,  of  the  contract  is  de- 
stroyed. 


ment. 
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would  satisfy  the  statute ;  as  such  delivery  is  held 
sufficient  to  support  a  plea  of  payment  in  assumpsit, 
unless  the  bill  or  note  have  been  dishonoured  (g). 


Section  IV. — Of  the  Note  or  Memorandum  required 
by  ike  Statute. 

The  last  exception  made  by  the  statute  is,  where 
"  some  note  or  memorandum  in  writing  of  the  said 
"  bargain  is  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorized  (a)." 


memoren* 


Of  the  Form  of  the  Note  or  Memorandum. — The  Form  of 
written  note  or  memorandum  is  not  required  to  be  "um.** 
one  entire  document ;  it  is  sufficient  if  the  terms 
of  the  contract  can  be  ascertained  by  connecting 
several  different  writings,  and  a  written  instru- 
ment, which  is  conformable  to  the  statute,  may  by 
reference  include  the  contents  of  another  which  is 

ig)  Kearslake  v.  Morgan,  5  T.  R.  513.  See  Chit.  BUls,  97, 
(6th  edit.)— Pm^ 

(a)  Tbe  corresponding  daute  of  the  4th  section  of  the  Statute 
of  Frauds  is  similar  in  substance.  The  words  are,  "  unless  some 
*'  memorandum  oi;  note  thereof  shall  be  in  writings  and  signed  by 
"  the  party  to  be  charged  therewith,  or  some  other  person  there- 
'*  unto  lawfully  authorized."  From  the  analogy  between  the  two 
clauses,  the  cases  decided  on  the  4th  section  may  be  cited,  since 
they  are  in  general  equally  applicable  to  the  17th  section. 

f2 
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not* (A).  Thus,  a  letter  written  by  the  vendor  may 
be  connected  with  a  bill  of  parcels  in  which  the 
vendor  s  name  is  printed,  so  as  to  take  the  case 
out  of  the  statute  (c).  So  it  was  held,  that  an 
order  for  goods  written  by  the  seller  or  his  agent 
in  a  book  of  the  purchaser's,  though  not  alluding 
to  the  purchaser  by  name,  might  be  connected 
with  a  letter  in  which  the  purchaser's  name  was 
mentioned,  written  by  the  seller  to  his  agent,  and 
with  a  letter  from  the  purchaser  to  the  seller  call- 
ing upon  the  latter  to  execute  the  order  (rf).  So, 
a  correspondence  which  passed  between  the  ven- 
dee and  the  agent  of  the  vendor,  was  allowed  to 
be  connected  with  an  appraisement  and  inven- 
tory (e).  The  two  following  letters  were  held 
sufficient  to  form  together  a  memorandum  of  the 
contract.  A  letter  from  the  vendee  to  the  vendors 
to  the  following  effect :  "  I  hereby  give  you  no- 
tice that  the  corn  you  delivered  to  me,  in  part 
performance  of  the  contract,  is  of  so  bad  a  quality, 
that  I  cannot  sell  it,  or  make  it  into  saleable 
bread:   the  sacks  of  flour  are  at  my  shop  and 

(6)  Brodie  v.  St  Paul,  I  Ves.  Jun.  826  ;  Stead  v.  Liddard,  1 
Bingh.  196. 

(c)  Saundersofi  v.  Jackson,  2  B.  '&  P.  238.  [And  see  the 
following  cases  decided  on  the  4th  section;  CUnan^.  Cooke,  1 
Sch.  &  Lef.  22;  Gordon  v.  Trevefyan,  1  Prrce,  64;  Seagood  v. 
Meale,  Prec.  Chan.  560  ;  Clerk  v.  Wright,  1  Atk.  12 ;  Whaley  v. 
Bagenal,  1  Bro.  P.  C.  345.]. 

{d)  Allen  v.  Bennett,  S  Taunt.  169. 

(c)  Hemming  v.  Perry,  2  M.  &  Payne,  875. 
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at  your  risk."  To  which  the  vendors  replied,  by 
their  attorney:  '*  Messrs.  L.  and  L.  consider  they 
have  performed  their  contract  with  you  as  far  as 
it  has  gone«  and  are  ready  to  con^lete  the  re* 
mainder :  unless  the  flour  is  paid  for  within  one 
month,  proceedings  will  be  taken  against  you  with- 
out further  notice."  In  an  action  for  the  non-fulfil- 
ment erf  the,  contract,  the  vendee  recovered  (/). 
But  a  defective  memorandum  was  held  not  to  be 
aided  by  a  subsequent  letter  from  the  defendant, 
in  which  he  recognized  the  order,  but  insisted  that 
he  was  not  liable  on  the  ground  that  the  vendors 
had  made  default  in  the  stipulated  time  (jg).  And 
there  was  held  to  be  no  sufficient  memorandum 
made  out  by  coupling  an  invoice,  mentioning  the 
seller  and  purchaser,  with  a  letter  from  the  seller 
acknowledging  the  receipt  of  the  invoice,  but  de- 
claring that  the  goods  had  been  improperly  de- 
layed, and  that,  if  they  did  not  arrive  within 
a  certain  time,  he  should  procure  others  else- 
where (A). 

The  Courts  are  very  jealous  in  admitting  parol 
evidence  to  support  the  connection  between  docu- 
ments otherwise  distinct  {i).     The  vendor  was  not 


(/)  Jackson  y.  loive,  1  Bingh.  9. 

ig)  Cooper  v.  Smkh^  15  East,  103. 

(h)  Richards  ▼.  Porter^  6  B.  &  C.  437  ;  [acknowledging  Cooper 
V.  Smith']. 

(t)  Boydell  v.  Drummondy  11  East,  14t2 ;  Boys  y.  Ay  erst  ^  6 
Madd.  316  ;  Tmney  v.  Crawther,  1  Bro.  P.  C.  161,  318.     [But  a 
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Parol  eTi-  allowed  to  pTove,  by  the  testimony  of  the  person 
mls^biTto'  who  took  the  order,  that  there  was  no  stipulation 
^mentl'"  In  the  contract  regarding  the  time  of  delivery  (*). 
Nor  would  parol  evidence  be  admissible  to  substi^ 
tute  a  contract  different  in  effect,  such  as  the  waiver 
by  vendee  of  a  material  part  of  the  agreement  (/). 
But  parol  evidence  was  received,  to  estaUish  the 
identity  of  the  hand-writing  in  different  papers  (m). 

Of  the  Contents  of  the  Note  or  Memorandum. 
Contciiti  of      The  names  of  both  the  parties  must  appear  some- 

roenioran-  *^     ,  ■•  * 

dum.  where  in  the  note  or  memorandum>  or  in  some 
other  writing  clearly  referred  to;  therefore,  where 

S™"  ks  *^^  name  of  the  plaintiff  (the  buyer)  was  not  men- 
tioned at  all,  he  was  nonsuited  (/;). 

Price  »tipa.  Where  a  specific  price  has  been  agreed  upon^ 
it  must  be  stated  in  the  note  or  memorandum  of 
the  contract ;  because,  if  it  were  admissible  to  prove 
by  parol  evidence  the  stipulated  amount  of  pay- 
ment, there  would  obviously  be  room  for  intich  of 
the  mischief  which  the  statute  was  inteuij^d  to  ob- 
viate. Where  defendant  had  written,  agreeing  to 
take  ahorse  if  he  could  be  proved  to  be  of  a  speci-^ 

«  I  ■-       II         -■■  ■  ■!        i    -  I  I  ■      ■        ■         ,        ■  , I      .  I  «  .     ■  ■  . 

parol  promise  afterwards  recognized  in  writing  is  sufficient,  Long-' 
feli&w  V.  Williams,  Peake's  Add.  Ca.  225.] 

(k)  Cooper  v.  Smith,  15  East,  108. 

(0  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58. — PoH. 

(m)  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22. 

(fi)  Champion  v.  Plummer,  1  N.  R.  252 ;  S.  C.  5  Esp.  240. 
[And  see  on  the  4th  section  Wheeler  v.  Collier,  1  M.  &  M%  123 ; 
Charleswood  y,  D,  of  Bedford,  1  Atk.  4tf7.] 
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fied  age,  the  writing  was  held  insufficient,  because 
it  made  no  mention  of  the  pric0  (.r).  It  had  apr 
peared  in  evidence  that  there  was  a  stipulated  sum> 
and  the  Court  said  that,  in  such  case^  the  price  was 
a  material  part  of  the  bargain.  This  doctrine  was 
confirmed  by  a  recent  case  (j/).  But  if  no  price 
has  been  specified  by  the  parties,  it  is  no  objection 
that  the  note  is  silent  on  that  head ;  a  reasonable 
price  will  be  presumed  to  have  been  intended. 
Were  the  law  otherwise,  it  would  be  found  highly 
inconvenient  where  goods  are  made  to  order,  as 
the  price  can  scarcely  be  ascertained  until  they  are 
completed.  The  distinction  has  been  very  recently 
recognized.  Defendant  ordered  a  landaulet  to  be 
built  by  a  certain  day,  and  in  a  written  memoran- 
dum gave  detailed  directions  respecting  the  ap- 
pointments. The  carriage  was  completed  accord- 
ingly, but  the  defendant  refused  to  accept  it, 
declaring  the  price  demanded  to  be  exorbitant^  and 
objecting  to  the  sufficiency  of  the  memorandum  on 
the  groimd  that  no  price  was  specified.  The  Court 
overruled  the  objection,  on  the  ground  that  there 
was  no  stipulation  as  to  price  in  the  original  con- 
tract (z). 


(x)  Elmore  v.  Kingscote,  5  B.  &  C.  583.  And  see  Kam  v. 
Old,  2  B.  &  C.  627. 

(y)  Acehal  v.  Levy^  10  Bingh.  376 ;  S.  C.  4  M.  &  Scott,  340. 

(z)  Hoadlyy.  M'Lame^  10  Bingh.  482 ;  S.  C.  4  M.  &  Scott,  217. 
Ttfida/y  C.  I.  observed,  that  the  7th  section  of  9  Geo.  IV.  c.  14 
substitutes  the  word  value,  for  the  word  price  used  in  the  17th 
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CoDsiden-  .  It  is  not  Decessarv  that  any  consideration  for  the 
promise  should  appear  on  the  face  of  the  note  or 
memorandum ;  or^  rather^  the  mutual  obligation 
wiU  be  always  presumed  to  form  the  considera- 
tion (a). 

Of  the  Signature  of  the  Parties. 

signatnreof  The  uote  or  memorandum  of  the  contract  must 
^^  ^'  be  signed,  by  the  party  to  be  charged,  or  his  law- 
fully authorized  agent.  It  has  been  stated  (b),  that 
the  names  of  both  the  contracting  parties  must 
appear  somewhere  in  the  note ;  it  is  not  however 
necessary  that  both  should  sign.  If  the  defendant 
has  signed,  he  cannot  object  to  the  sufficiency  of 
the  writing  on  the  ground  that  the  signature  of  the 
plaintiff  does  not  appear,  and  that  the  contract 
could  not  be  enforced  against  the  latter  (c) ;  be- 
cause the  words  of  the  statute  are,  '^  signed  by  the 
parties  to  be  charged.'* 

section  of  the  Statute  of  Frauds,  "  so  that,  where  the  parties  have 
omitted  to  fix  a  price,  it  may  be  open  to  a  jury  to  ascertain  the 
value."   10  Bingh.  487. 

(a)  Egerton  v.  Mathews^  6  East.  S07.  [There  is  a  distinction 
taken  in  this  respect  between  the  4th  and  17th  sections;  in  the 
latter  section,  the  word  used  is  bargain ;  in  the  former,  agreement ; 
and  it  is  held  that  a  memorandum,  stating  the  terms  of  an  agree^ 
ment  under  the  4th  section,  could  not  be  complete,  if  the  considera- 
tion were  omitted  on  the  face  of  it.  -  See  Wain  v.  Walters,  5  East, 
10.— Post. ^ 
'  (b)  Supra,  p.  70. 

(c)  j4ilen  V.  Bennet,  S  Taunt.  169.  [This  is  always  the  rule 
in  Equity.  See  Sugd.  Vend.  p.  85  (9th  ed.)  ;  Boys  v.  jitferst, 
6  Madd.  316.] 
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It  is  immaterial  in  what  part  of  the  note  the 
signature  appears^  whether  at  the  beginning  or  the 
end.  "  I,  A.  B.  agree  to  sell,  &c/'  (rf),  or  in  the  third 
person,  "Mr.  A.  B.  has  agreed  "(e),  will  be  suffi- 
cient without  further  signature.  It  was  held  in 
one  case,  that  the  printing  of  the  vendor's  name 
was  sufficient  to  bind  him,  the  words  of  the  statute 
being  making  or  signing  (f).  There  were,  how- 
ever, other  circumstances  in  the  case  to  connect 
the  bill  of  parcels,  in  which  the  printed  name  ap- 
peared,  with  a  letter  subsequently  written  by  the 
vendor.  However,  a  printed  name  subsequently 
recognized  will  undoubtedly  be  sufficient ;  as  where 
the  name  of  the  vendor  was  printed  in  the  bill  of 
parcels,  and  a  blank  left  in  the  same  paper  was  . 
afterwards  filled  up  by  the  vendor  with  the  pur- 
chaser's name  (g).  It  appears  that  the  signature 
would  be  sufficient  if  written  with  a  pencil ;  this 
was  held  good  in  the  indorsement  of  a  promissory 

(d)  Knight  v.  Crockford,  1  Esp.  1 90. 

(e)  Propert  v  Parker,  1  Russ.  &  M.  6^5,     [Similarly  as  to  an 
.agreement  for  the  purchase  of  an  .estate.    See  OgUvie  v.  FoljamifCf 

S  Merivale,  53 ;  MorUon  v.  Tumour,  18  Ves.  Jun.  175.  A  will 
was  held  valid,  where  the  testator's  name  was  written  by  himself 
in  the  body  of  the  document,  Lemat/ne  v.  Stanky,  3  Lev.  1.] 

(/)  Saunderson  v.  Jackson,  2  B.  &  P.  238. 

(g)  Schneider  v.  Norris,  2  M.  &  S.  286.  .  [But  gu.  whether 
a  printed  name  of  itself  is  sufficient.  Dampier,  J.  said,  that  in 
Saunderson  v.  Jackson  the  letter  alone,  with  which  the  bill  of 
parcels  was  connected,  took  the  cape  out  of  the  statute ;  i6. 290.] 
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note  (h).    The  initial  letter  of  the  surname  would 
not  be  considered  ar  sufficient  i^gnature  (i). 

0/  the  Signature  by  an  Agent. 

The  agent  empowered  to  sign  need  not  be  au- 
thorized in  writing  (Jt)  ;  and  if  the  act  of  an  unau*- 
thorized  person  be  subsequently  ratified^  he  is  an 
agent  within  the  statute^  on  the  princi^  of  the 
maxim,  omnis  rutihabitto  retratrahitur,  ac  mandato 
priori  aquiparatur  (I).  It  is  frequently  a  question 
for  the  jury  whether^under  the  circumstances,  there 
is  efficient  evidence  of  authority  given  by  the  de- 
fendant to  the  alleged  agent  (m).  The  authority 
may  be  orally  countermanded  at  any  time  before 
it  is  actually  executed  («),  even  where  the  broker 

(A)  Geary  v.  Phi^sic,  5  B.  &  C.  234.  [See  Jefeiy  v.  JVaUon, 
1  Stark.  N.  P.  C.  267.  Of  a  guaranty  written  in  pencil,  Philipt 
V.  Astling,  2  Taunt.  206.] 

(t)  In  Hubert  v.  Moreau,  2  C.  &  P.  528,  such  signature  was 
held  insufficient  to  charge  a  bankrupt  on  his  promise ;  which 
must  be  in  writing,  and  signed,  under  6  Geo.  IV.  c.  16,  s.  130. 
But  see  1  Campb.  513. 

{k)  See  4  Bingh.  727 ;  Coles  v.  Trecothkk,  9  Ves.  Jun.  249,  a. 
Fmrbrother  v.  Prattent,  1  Dan.  67,  [Neither  the  4th  nor  the 
17th  sections  of  the  statute  require  a  written  authority  ;  but  the 
3d  section,  which  relates  to  Assignments,  Surrenders,  and  Grants, 
makes  writing  necessary.] 

(/)  M'Letm  v.  Dmny  4  Bingh.  722. 

(m)  Chacon  v.  Partridge,  5  Esp.  256. 

(ft)  Farmer  v.  Robinson,  2  Campb.  339,  n.  And  see  5  Esp.  257; 
Bristow  V.  Tai/hr,  2  Stark.  N.  P.  C.  50 ;  IVartvick  v.  Slade,  3 
.Campb.  127. 
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or  Other  agent  has  previously  entered  into  a  verbal 
contract  with  the  vendee,  (o). 

An  auctioneer  is  a  lawfully  authorized  agent  Aoctionecr. 
within  the  meaning  of  the  Statute  of  Frauds,  both 
for  the  vendor  and  the  vendee  (p).  This  is  now 
well  establishejd^  though  the  propriety  of  the  doc<- 
trine  has  been  questioned  {q).  It  was  held  suffi* 
cient,  where  the  auctioneer  wrote  the  initials  of  the 
name  of  the  purchaser's  agent  opposite  the  lots  in 
the  catalogue,  the  agent  having  been  authorized 
to  make  the  purchase  (r).  The  name  of  the 
vendee-principal  need  not  appear ;  it  is  sufficient 
if  the  auctioneer  writes  down  the  name  of  the 
acknowledged  agent  {s).  But  if  the  name  is  written 
opposite  to  the  lots  in  the  catalogue^  the  condi- 
tions of  sale  must  be  annexed  to  the  catalogue,  or  ' 
clearly  referred  to,  in  order  to  connect  them,  as 
part  of  the  contract  (0.  It  was  held  to  be  insuffi- 
cient, that  the  conditions  had  been  read  aloud 
before  the  biddings,  and  that  they  remained  in  the 
room  during  the  sale  (m). 

(p)  2  Campb.  339,  n. 

Ip)  Simon  v.  Metwier,  3  Burr.  1921  ;  S.  C.  1  Bl.  Rep.  599 ; 
Emmcrsm  v.  Hediit  2  Taant.  38 ;  Hinde  v.  IVkUehousCf  7  East, 
558.     And  vid.  infra^  Auction,  Cbap.  v. 

iq)  See  2  Taunt.  45. 

(r)  PhilHmore  v.  Barry ^  1  Campb.  513.  As  to  the  purchase 
of  lands,  see  Kemeya  v.  Proctor,  1  Jac.  &  W.  350 ;  White  v. 
Proctor,  4  Taunt.  209.]  • 

(«)  Kcnworthp  v.  Sch^ld,  2  B.  &  C.  945.   See  1  Campb.  513. 

{t)  Ibid.    And  see  7  East,  569. 

(ii)  Kctncorthy  v.  Schofieldf  2  B.  &  C.  945.] 
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Broker.  A  broker  is  an  agent  for  both  parties  within  the 

Statute  of  Frauds  (of).  An  entry  made  in  his  books 
of  the  sale  of  goods^  and  signed  by  him,  is  a  memo- 
randum to  bind  the  contract  (j/) ;  and  it  is  decided 
to  be  sufficient,  even  if  the  entry  be  not  signed  by 

^d^^o*  *"^  ^™^  provided  that  the  bought  and  sold  notes  (z) 
sent  to  the  parties  be  duly  signed,  and  correspond 
with  each  other  (a).  But  if  the  notes  materially 
differ  from  each  other,  there  is  no  valid  contract  (A). 
It  was  held,  that  a  material  alteration  made  in  the 
sale-note  after  the  bargain,  by  the  broker,  at  the 
vendor's  suggestion,  without  the  purchaser's  con- 
sent, precluded  the  vendor  from  availing  himself 
of  the  instrument  to  prove  the  contract  (c).     It  is 


(x)  Rucher  v.  Cammeyer,  1  Esp.  1 05 ;  Hei/mann  v.  Neale^  2 
Campb.  337 ;  Cumming  v.  Roebuck^  Holt,  N.  P.  C.  172 ;  Thtn'tt- 
ton  Y.  Meuxy  1  M.  &  Malk.  43 ;  Anon,  Loffl,  330. 

{y)  Heyman  v.  Nede,  2  Campb.  SZl ;  Gak  v.  Wells,  1  C.  &  P. 
388. 

(z)  Paper  writings,  copied  by  the  broker  from  the  entry  in  his 
book,  and  signed  by  him,  are  commonly  termed  '*  bought  and 
sold  notes."  It  was  said  by  Lord  Ellenborough,  that  these  notes 
are  not  sent  to  the  parties  for  their  approbation,  but  to  inform 
them  of  the  terras  of  the  contract.  See  2  Campb.  338.  But  the 
Jbetter  opinion  seems  to  be  that  the  sale-notes  themselves,  and  not 
the  entry  in  the  broker's  book,  evidence  the  contract.  See  Holt, 
N.  P.  C.  173;  1  M.  &  Malk.  44;  6  B.  &  C.  122;  Hawe$  v. 
Forster,  1  M.  &  Rob.  374. . 
.    (fl)  Goc/m  v.  Aflah,  6  B.  &  C.  11 7. 

(fi)  Cumming  v.  Roebuck^  Holt,  N.  P.  C.  1 72 ;  Thornton  v. 
Kempster,  5  Taunt.  786 ;  S.  C.  1  Marsh.  S55 ;  Grant  v.  Fletcker, 
5  B.  &  C.  436;  S.  C.  8  D.  &  R.  59. 

(c)  Powell  V.  Dwetti  15  East,  29. 
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sufficient^  however,  if  the  plaintiff  produce  the  sale- 
note  on  which  he  intends  to  rely  in  proof  of  the 
contract,  and  if  the  defendant  objects  that  there  is 
a  variance  between  the  bought  and  sold  notes,  he 
ought  to  prove  it  by  producing  the  other  (rf).  A 
mere  inaccuracy  in  the  description  of  the  names 
of  the  parties  will  not  vitiate  the  contract,  where  Misuke  in 
the  mistake  has  not  prejudiced  either  (e).  Nor  *'''"'**^**' 
can  the  vendee  avail  himself  of  a  variance  in  the 
sale-note  delivered  to  him  by  the  broker,  when 
he  has  himself  signed  the  note  delivered  to  the 
vendor  (/).  Nor  can  he  object  to  the  sufficiency 
of  the  sale^note  as  a  memorandum  within  the 
statute,  though  he  may  not  have  assented  at  the 
time,  if  he  has  ratified  the  broker's  authority  after 
the  sale  (g). 

Evidence  is  admissible  to  show  that,  by  a  par- 
ticular custom  of  trade,  the  authority  of  the  broker 
expires  on  the  day  on  which  it  is  given  (A).  And 
Lord  Ellenborough  ruled  that  a  seller  is  at  liberty, 
by  the  usage  of  trade,  to  object  within  a  reason- 
able time  to  the  sufficiency  of  a  purchaser  who 
gives  a  bill  of  exchange  in  payment  (i)- 


(i)  Hmves  v.  Forster,  1  M.  &  Rob.  368. 

(f)  Mitchell  V.  Lapage,  Holt,  N.  P.  C.  253. 
(/)  Rtme  V.  Osborne,  1  Stark.  N.  P.  C.  140. 

(g)  Soames  ^.  Spencer,  1  D.  &  R.  32.     See  4  Bingh.  722. 
(h)  Dickenson  v.  Lilwall,  1  Stark.  N.  P.  C.  128. 

(f)  Hodgson  V.  DaviSf  2  Camp.  530.     [Bat  five  days  were  con* 
sidered  an  unreasonable  time.] 
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Signature  Neither  of  the  parties  {k)  to  the  contract^  though 
:' rp  expressly  authorized,  nor  any  pei^on  who  is  agent 
ihroAe*^?^  for  one  side  only(/),  can  be  an  agent  for  the 
other  party  so  as  to  bind  him  by  his  signa- 
ture. Therefore,  where  the  action  was  brought 
against  the  vendee  in  the  name  of  the  auctioneer, 
who  had  written  defendant's  name,  by  his  autho- 
rity, opposite  to  the  lot  purchased,  the  signature 
was  decided  to  be  insufficient (m) ;  though  it  would 
have  been  good,  had  the  action  been  brought  in  the 
name  of  the  vendor-principal.  But,  where  the 
vendee's  name  was  signed  in  the  sale-book '  by  the 
clerk  of  the  auctioneer,  it  was  held  that  the  case 
was  distinguishable^  and  that  the  auctioneer  could 
recover  in  an  action  against  the  vendee,  as  the 
clerk  was  not  identified  with  his  principal  (w) 
Upon  the  same  ground,  it  would  seem  that  the 
signature  of  the  clerk  of  an  agent  will  not  be  suf- 
ficient as  between  the  original  contracting  par- 
ties (o). 

(k)  Wright  V.  Dannah,  2  Caropb.  203. 

(/)  Cooper  y.  Smith,  15  East,  103  ;  Dixtm  ▼.  Broomfield,  %  Chit. 
Rep.  205. 

(m)  Farebrother  v.  Simmons,  5  6.  &  A.  333 ;  Bayner  v.  £tii* 
thome,  2  C.  &  P.  124 ;  S.  C.  1  Ry.  &  M.  325. 

(n)  Bird  v.  Boulter,  4  B.  &  Adol.  443. 

(o)  Ibid.  [See  on  this  point,  as  to  sales  of  estates,  Blare  ▼. 
Sutton,  3 .  Mer.  287 ;  Coles  v.  Trecothick,  9  Ves.  Jun.  235 ; 
Gosbell  V.  Archer,  4  Nev.  &  Man.  485.  But  contra^  per  Hullock, 
B.,  in  Henderson  v.  Barnewall,  1  Y.  &  J.  389.] 
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Part  IL 

Of  Statutes  belatiko  to  Sales  of  Ships. 

The  former  statutes,  relating  to  shipping  and 
navigation,  have  been  repealed,  and  the  whole  law 
has  been  consolidated  and  amended,  by  certain  Acts 
passed  in  the  reign  of  his  late  Majesty  (a). 

Of  Transfer  generally. 
It  is  enacted,  that  "  when  and  so  often  as  the  Transfer  of 

1  .  ,  <■  i»    propertjr  in 

"  property  m  any  snip  or  vessel  or  any  part  thereof,  ship  muKt 
belonging  to  any  of  his  majesty's  subjects,  shall,  of  sie/^c. 
after  registry  thereof,  be  sold  to  any  other  of  his 
majesty's  subjects,  the  same  shall  be  transferred 
by  bill  of  sale,  or  other  instrument  in  writing  con- 
taining a  recital  of  the  certificate  of  registry  (i)  of 
such  ship  or  vessel,  or  the  principal  contents' 

"  thereof,  otherwise  such  transfer  shall  not  be  valid 
or  effectual  for  any  purpose  whatever  either  in 
law  or  equity  (c)."    And  the  bill  of  sale,  or  other 

written  instrument,  must  be  produced  to  the  officers 

(a)  See  Lord  Tenterden's  Treatise  on  Skipping,  5th  ed.  by 
Mr.  Abbott.  [An  act  however  has  been  passed  since  the  publi« 
cation  of  that  edition,  viz.  3  &  4  Will.  IV.  c.  55,  intituled  "  An 
Act  for  the  Registering  of  British  Vessels ;"  which  does  not  how- 
ever expressly  repeal  any  former  acts,  but  consolidates  and 
amends  the  law.] 

(6)  Of  the  form  of  the  certificate  of  registry,  see  3  &  4  Will. 
IV.  c.  hb,  s.  2. 

(c)  3  &  4  Will.  IV.  c.  hby  s.  31 ;  see  6  Geo.  IV.  c.  1 10,  s.  31 ; 
Roflestott  V.  HMer^,  3  T.  R.  406. 
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of  customs  at  the  port  of  registry  or  of  intended 
registry,  and  the  particulars  of  the  instrument 
must  be  entered  by  them  in  the  book  of  registry 
or  of  intended  registry  (rf).  Whenever  any  owner 
transfers  his  share  or  shares  in  the  vessel,  the  same 
must  be  registered  de  novo  (e).  The  registry  de  novoy 
however,  need  not  be  made,  provided  that  the  officers 
of  customs  at  the  port  of  registry  indorse  (/)  the  par- 
ticulars of  the  bill  on  the  certificate  of  registry,  and 
give  notice  thereof  to  the  commissioners  of  cus- 
toms (g-).  The  officers  of  customs  at  other  ports 
than  those  to  which  the  vessel  belongs,  may  indorse 
on  the  certificate  of  registry  the  transfer  mentioned 
in  the  bill  of  sale,  after  giving  notice  to  the  officers  at 
the  port  of  registry  (A).  Where  vessels,  or  shares. 
Sale  with-  are  sold  in  the  absence  of  the  owners,  by  their 
powers.  known  agents  or  correspondents,  without  formal 
powers ; — or,  where  from  accidental  circumstances 
bills  of  sale  cannot  be  produced,  or  proved  to  have 
been  executed; — the  commissioners  may,  upon 
proof  of  fair  dealing,  allow  the  registry  de  novo,  or 


(d)  3  &  4  Will.  IV.  c.  S5,  8.  34 ;  6  Geo.  IV.  c.  110,  s.  37. 

(c)  8  &  4  Will.  IV.  c.  55,  8.  11 ;  7  Geo.  IV.  c.  48,  s.  26. 

(y)  This  was  formerly  done  by  the  vendor.  [See  the  form  of 
indorsement,  3  &  4  Will.  IV.  c.  65,  s.  34.] 

{g)  8  &  4  Will.  IV.  c.  55,  8.  34  ;  6  Geo.  IV.  c.  110,  s.  40. 
But,  upon  a  change  of  property  in  the  vessel,  a  registry  de  ntno 
may  always  be  granted,  if  desired,  even  in  cases  where  the  act 
does  not  expressly  require  it ;  3  &  4  Will.  IV.  c.  55,  s.  39. 

(A)  3  &  4  Will.  IV.  c.  55,  s.  37  ;  6  Geo.  IV.  c.  1 10,  s.  40. 
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indorsement  (as  the  case  may  be),  in  order  to 
effectuate  the  transfer ;  provided  the  parties  give 
sufficient  security,  to  produce  within  a'reasonable 
time  legal  powers,  or  to  abide  future  claims  (i). 

It  was  formerly  necessary  to  recite  accurately 
the  certificate  of  registry  in  the  bill  of  sale,  and 
any  error  in  the  recital,  except  a  mistake  apparent 
upon  the  face  of  it(/r),  vitiated  the  instrument  (/)• 
But  it  is  now  sufficient  to  recite  the  principal  con- 
tents, and  it  is  declared  that  the  bill  of  sale  shall 
not  be  void  by  error  in  the  recital,  provided  the 
identity  of  the  ship  can  be  established(m).  Even 
under  the  old  acts  it  was  decided,  that  an  omission 
made  by  the  public  officers  would  not  invalidate 
the  sale  (^). 

A  recital  of  the  certificate  of  registry  is  now  not  E«Kotorj 
necessary  to  the  validity  of  an  executory  contract 
or  agreement  for  the  transfer  (o),  as  was  formerly 
expressly  required  (/?);  nor  is  an  indorsement  of 
such  contract  on  the  certificate  now  requisite, 
though  formerly  it  was  held  so  (y). 


(f)  8  &  4  WiH.  IV.  c.  55,  s.  41 ;  6  Geo.  IV.  c.  110,  s.  44. 
\k)  Rolleston  v.  Smith,  4  T.  R.  161 ;  Abb.  Sbipp.  p.  51. 
(0  WesterdaU  v.  Dale,  7  T.  R.  806. 
(«i)  3  &  4  WiU.  IV.  c.  55,  s.  31 ;  6  Geo.  IV.  c.  110,  s.  S7. 
(«)  Ratchford  v.  Meadows,  3  E«p.  69 ;  Heath  v.  Hubbard,  4 
East,  no';  Abb.  Sbipp.  p.  5S. 
(o)  Abb.  Sbipp.  p.  50. 
Ip)  84  Geo.  III.  c.  68,  s.  14. 
Iq)  Mortimer  v.  Fleming,  4  B.  &  C.  120. 
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Delivery  of  Although  the  property  in  a  ship  is  evidenced  l^ 
^^^y.  the  bill  of  sale,  or  other  instrument  (r),  the  delivery 
of  actual  possession  is  necessary  to  give  a  com* 
plete  title  to  the  purchaser,  and  should  always  be 
made  when  practicable.  As  between  vendor  and 
vendee  the  transfer  indeed  is  complete  by  payment 
of  the  price  without  delivery,  but  if  the  vendor, 
while  permitted  to  remain  in  possession  and  to  act 
as  owner,  become  bankrupt,  the  property  will  pass 
to  the  assignees  (^).  If  however  the  purchaser 
takes  possession  at  any  time  before  the  bankruptcy, 
he  will  be  deemed  the  owner,  though  the  seller 
remained  in  possession  during  the  intermediate 

time(0* 
Biceptioni,      There  are  cases  where  actual  delivery  of  posses^ 

sion  is  impracticable,  and  will  therefore  be  dis- 
pensed with  s 

First,  in  the  case  of  the  transfer  of  a  share  by 
a  part^wner,  the  possession  of  the  other  joint 
owners  may  be  considered  to  be  the  possession  of 
the  vendee  after  the  sale(i/) ;  yet,  if  the  part<owner 
has  the  actual  possession  himself,  delivery  is  not 
impossible,  and  ought  to  be  made(j:»). 

(f)  Hubbard  v.  Johnstone,  9  Taunt.  177. 

{$)  Abb.  Shipp.  p.  12;  Monkhousev.  Hay,  2  B.  ft  B.  114; 
Hay  V.  Fairbairn,  2  B.  &  A»  198.  See  the  Bankruptcy  Act, 
#  Geo.  IV.  c.  1 6,  s.  72. 

(0  Robinson  v.  M'Donnell,  (re  The  Glory,)  ^B.  &  A.  134. 

(m)  Addis  V.  Baker,  1  Anstr,  ^22  ;  Gillespie  v.  Couits,  Ambl. 
652. 

{x)  Abb«  Shipp.  p.  IS, 
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Secondly,  where  the  ship  is  abroad  at  sea  at  the 
time  of  the  transfer,  the  property  will  pass  com** 
pletely  at  common  law  by  the  indorsement  of  the 
grand  bill  of  sale,  and  the  delivery  of  the  docu* 
menta  relating  to  the  ship(^).  But  in  such  case 
the  buyer  ought  to  take  possession  immediately  on 
the  return  of  the  vessel  (z). 

The  master  has  no  authority  to  sell  the  ship,  ShIc  by 
unless  in  cases  of  extreme  necessity  (a) ;  and  a  sale 
by  him  will  generally  be  set  aside  as  fraudulent  and 
collusive.     So,  if  he  is  a  part-owner  the  sale  by 
him  will  not  be  good  for  more  than  his  own  part(&). 

Of  Trantfer  by  Mortgage. 

Respecting  transfer  of  the  ship,  or  a  part,  by  Mortgage  of 
way  of  mortgage,  the  registry  act  enacts  that  the  \\^'^.  "* 
officers  of  customs  of  the  port  of  registry  shall 
state,  in  the  entry  and  in  the  indorsement  on  the 
certificate,  that  such  transfer  was  made  only  by 
way  of  mortgage  (c). 

A  question  had  arisen  under  the  former  statutes,  Mortgagee 
whether  a  mortgagee  should  be  deemed  the  owner,  °"*  °'*°*''' 


^P^W^^T^i^'y^'IP""" ■■^—  i^i"»        rii I  1^1 


{y)  Ibid;  Ex  parte  Matthews,  %  Vez.  272 ;  Atkinson  v.  Mating^ 
%  T.  R.  462,     See  Mestaer  v.  Gillespie,  11  Ves.  Jun.  037. 

(z)  Mair  V.  Glennie,  4  M.  &  S.  2  iO. 

(a)  Tremenheere  v.  Tresilian,  1  Sid.  453 ;  Johnson  v.  Shippen, 
2  Ld.  Raym.  984 ;  Hayman  v.  Molion,  5  Esp.  65. 

(6)  Abb.  Sliipp.  p.  3. 

(c)  3  &  4  Will.  IV.  c.  55,  s.  42 ;  6  Geo.  IV.  c.  110,  s.  45. 
See  4  Geo.  IV.  c.  41,  s.  43. 

o2 
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and  be  liable  as  such(^;  since  those  statutes 
vested  the  legal  interest  in  him  without  qualifica- 
tion. But  it  is  now  expressly  declared  that  the 
mortgagee  or  trustee  shall  not  be  deemed  to  be  the 
owner,  except  so  far  as  may  be  necessary  for  the 
purpose  of  rendering  the  property  available^  by 
sale  or  otherwise,  for  the  payment  of  the  debt,  for 
the  securing  whereof  such  transfer  shall  have  been 
made(e).  And  the  right  or  interest  of  the  mort- 
gagee, or  other  assignee,  shall  not  be  affected  by 
the  bankruptcy  of  the  mortgagor  after  registry  of 
the  mortgage,  although  the  mortgagor  at  the  time 
of  the  bankruptcy  had  the  property  in  his  posses- 
sion and  disposition,  and  was  the  reputed  owner  (/). 


Part  III. 

Op  Sales  of  Prohibited  Goods  and  Chattels/ 

Contracts         It  is  uow  the  established  rule,  that  courts  of  jus- 
contrary  to     .  •  .  •   I.  1.      xT-  J*  j_       i» 

Statutes       tice  Can  give  no  assistance  to  the  enforcement  of 

^*'*^'  contracts,  which  the   legislature  has  interdicted. 

*^  Every  contract,  made  for  or  about  any  matter  or 

thing  which  is  prohibited  and  made  unlawful  by  any 

(a)  Chinnery  v.  BlacJcburne,  1  H.  Bl.  117n  ;  Jackson  y,  Femotif 
1  H.  Bl.  114  ',  Annett  v.  Carstairs,  3  Campb.  354;  Abb.  Shipp. 
p.  5S. 

(e)  3  &  4  Will.  IV.  c.  55,  s.  42  ;  6  Geo.  IV.  c.  110,  s.  45  ; 
Irving  V.  Richardson^  2  B.  &  Adol.  193 ;  Kersrvell  y.  Bishop,  2 
Cr,  &  J.  529 ;  S.  C.  2  Tyrw.  602. 

(/)  3  &  4  Will.  IV.  c.  55,  s.  43 ;  6  Geo.  IV.  c.  110,  s.  46, 
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statute,  is  a  void  contract,  though  the  statute  itself 
doth  not  mention  that  it  shall  be  so,  but  only  in-* 
flicts  a  penalty  on  the  offender ;  because  a  penalty 
implies  a  prohibition,  though  there  be  no  prohi- 
bitory words  in  the  statute"  (a).  The  contrary  doc- 
trine was  formerly  held ;  for,  where  in  a  plea  of 
sale  in  an  open  fair,  the  case  of  the  fair  day  falling 
on  a  Sunday  was  not  excepted  in  alleging  the 
right  to  hold  the  &ir,  the  Court  declared  the  want 
of  such  exception  to.  be  immaterial,  because  they 
said  that,  although  by  the  statute  (&)  there  is  a 
penalty  inflicted  upon  the  party  that  sells  upon 
Sunday,  yet  it  makes  it  not  to  be  void(c).  The 
doctrine  is  altogether  overruled.  Thus,  it  was  de- 
temiined  that  the  seller  could  not  recover  the  value 
of  bricks  sold  under  the  statutable  size  (rf).  On 
the  same  principle,  where  in  the  sale  of  coals  the 
form  of  the  vendor's  ticket  given  by  statute  (e)  was 
not  complied  with,  the  plaintiflF  was  nonsuited  (/). 

(a)  Per  HoU,  C.  J.,  Bartlett  v.  Vinor,  Carth.  252.  And  see 
1  Taunt.  136  ;  Gallini  v.  Laborie,  5  T.  R.  242 ;  Bensley  V. 
Bignold,  5  B,  &  A.  335  ;  Marchant  v.  EvanSf  2  B.  Moore,  14 ; 
Billard  v.  Hayden,  2  C.  &  P.  472  ;  Houstoun  v.  MiUs,  1  M.  & 
Rob.  325. 

(5)  27  H.  VI.  c.  5. 

(c)  Comyns  v.  Boyer,  Cro.  Eliz.  485,  referred  to,  1  Taunt.  136, 
by  Mansfield^  C.  J.     See  Bro.  Abr.  Trespass^  pi.  328. 

{<£)  Law  V.  Hodsouy  11  East,  300;  S.  C.  2  Campb.  147. 
[Bricks  for  sale  are  required  to  be  of  certain  dimensions  by  17 
Geo.  III.  c.  42.] 

(e)  47  Geo.  III.  c.  68,  s.  113. 

(/)  LitiU  Y.  Poole,  9  B.  &  C.  192. 
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8ot  where  butter  was  sold  in  firkins  which  were  not 
branded  and  marked  as  required  by  statute  (^). 
The  selling  of  corn  by  any  other  measure  than  the 
Winchester  bushel  being  prohibited  (A),  such  a 
contract  could  not  be  enforced  unless  the  ratio  of 
the  measure  used  to  the  standard  measure  was 
specified  by  the  parties  (t).    If  a  contract^  at  the 
time  of  making  it,  was  illegal  by  statute^  a  subse- 
quent repeal  of  the  statute  will  not  make  the  con« 
tract  valid  (^). 
^**^Hrfi"*       Where,  however,  there  is  no  prohibition  against 
tioii  of  ven-  the  selling  of  the  goods,  but  merely  a  statutory 
tvotd  ibe     enactment  requiring  the  seller  to  be  licensed,  the 

sale.  1 

value  of  the  goods  sold  may  be  recovered,  though 
the  vendor  were  unqualified.  This  was  held  in  a 
case  where  the  plaintiff  had  sold  tobacco  without 
being  duly  licensed;  the  Court  observing,  that  there 
Was  no  fraud  upon  the  revenue,  which  was  the 
principle  on  which  most  of  the  smuggling  cases 
were  decided,  and  no  clause  in  the  Act  making  the 
contract  of  sale  illegal,  but  at  most  it  was  a  breach 
of  a  mere  revenue  regulation,  protected  by  a 


(g)  Forster  v.  Taylor,  5  B.  &  Ad.  887 ;  86  Geo.  III.  c.  80. 

(A)  22  Car.  II.  c.  8,  s.  2 ;  22  6c  £5  Car.  II.  c.  12,  H.  2;  5 
Geo.  IV.  c.  74 ;  Res  t.  JIfajor,  4  T.  R.  750 ;  Rex  v.  Arnold,  5 
T.  R.  S5S. 

(0  See  per  Ld.  Tenterden,  C.  J.,  in  Watts  v.  Friend,  10  B.  ft 
C.  448  ;  Tyson  v.  Thomas,  1  M'Cl.  &  Y.  119 ;  Hockhi  v.  Cooke, 
4T.  R.314. 

(Ar)  Jaques  v.  Withy,  1  H.  BL  65. 
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specific  penalty  (/).  So,  it  was  held  by  Lord  Ellen- 
borough^  C«  J.,  to  be  no  defense  that  the  goods 
were  exported  without  paying  the  imposed  duties,  • 
unless  the  evasion  of  the  duties  be  proved  to  form 
part  of  the  agreement  (m).  Where  both  the  con- 
sideration and  the  matter  to  be  performed  are 
legal,  the  plaintiff  is  not  precluded  from  recovering 
by  an  infringement  of  the  law  not  contemplated 
by  the  contract  in  the  performance  of  something 
to  be  done  on  his  part  (n). 

Where  the  goods  sold  are  intended  to  be  applied  Where  ven- 
by  the  vendee  to  some  prohibited  purpose,  as  for  the  g^nXr  lu 
purpose  of  being  smuggled,  although  the  selling  of  poseif>^ 
the  goods  is  in  itself  a  perfectly  legal  transaction,  rmpUciiteV 
if  the  vendor  implicates  himself  in  the  vendee's  ^^i^f^ " 
illegality,  so  as  to  become  particeps  criminis^  he 
cannot  recover  their  value.     Thus,  where  one  of 
the  plaintiffs  (who  were  partners)  sold  brandy  in 
Guernsey,  and  sent  it  in  half-ankers  ready  slung 
for  the  purpose  of  being  smuggled  into  England, 
the  court  refused  to  set  aside  the  nonsuit  (&)«    80, 

(/)  Johnson  V.  Htidson,  11  East,  180;  S,  P.  Brown  w,buncan, 
10  B.  &  C.  93  ;  S.  C,  5  Man.  &  Ry.  114 ;  see  5  B.  &  Ad.  896. 
See  Wetherell  v.  Jones,  3  B,  &  Adolph.  221,  where  the  delivery 
of  an  irregular  permit  by  the  plaintiff  (a  distiller)  to  the  buyer 
was  held  not  to  vitiate  the  sale ;  and  see  Dt/ster,  ex  parte,  2  Rose's 
Bankruptcy  Cases,  349 ;  Kemble  v.  Atkins,  7  Taunt.  260.  {Meux 
V.  Humphries,  3  C.  &  P.  79 ;  S.  C.  1  M.  &  M.  132,  is  overruled 
by  Broofter  v.  Wood,  5  B.  &  Ad,  1052.] 

(m)  CatUn  v.  Bell,  4  Campb.  183.  See  Touissani  v.  Darhtm, 
3  B.  Moore,  217. 

(n)  Per  Curiam,  3  B.  &  Ad.  226. 

(0)  Biggs  V.  Lawrence,  3  T.  R,  454  ;  S.  P.  Ckgas  v.  PeH«- 
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where  the  vendor  assisted  the  purchaser  in  shipping 
the  goods  as  a  cargo  on  board  of  a  vessel  intended 
for  an  illegal  and  clandestine  traffic,  contrary  to 
the  provisions  of  a  statute  (p),  it  was  held  that  he 
could  not  recover  (y).  If  the  seller  actually  assists 
in  the  packing  of  goods  to  be  smuggled^  or  does 
any  other  act  in  aid  of  the  buyer's  illegal  transac- 
tion, it  is  enough  to  prevent  him  from  recovering, 
though  he  may  not  have  been  concerned  in  the 
profit  or  risk  of  the  adventure  (r). 
Bat  mere         It  is  uot,  howcvcr,  a  sufficient  defence  to  the 

knowledge 

on  the  part  actioH  that  the  plaintiff  was  merely  aware  of  the 

of  vendor       ,  , 

does  not      intcution  of  the  purchaser  to  smuggle  the  property ; 

avoid  the       •ami  •  t  -■ 

•ale.  it  must  appear  that  some  assistance  was  rendered 
on  the  part  of  the  vendor.  Where  the  contract 
and  delivery  of  goods  are  complete  abroad,  and 
the  seller  does  no  act  to  assist  the  smuggling  them 
into  this  country,  such  a  contract  is  valid,  and  may 
be  recovered  on  here  (i).  The  same  was  held, 
where  the  vendor  knew  that  the  goods  were  to  be 
employed  in  an  illegal  trade,  but  rendered  no  as- 
sistance beyond  selling  the  goods,  and  obtaining 

tuna,  4i  T.  R.  466 ;  and  see  Thomas  v.  Withers^  and  Hennell  v. 
Perry,  cited  by  Butler,  J.,  5  T.  R.  117 ;  Paxton  v.  Popham,  9 
East,  408.     7  Ves.  Jun.  478. 

(p)  7  Geo.  I.  c.  21. 

(?)  J^ighifoot  V.  Tenant,  1  B.  &  P.  551.  And  see  Gross  v. 
Lapage,  Holt,  N.  P.  C.  105. 

(r)  Waymell  v.  Reed,  5  T.  R,  599 ;  Bernard  v.  Reed,  I  Esp. 
91. 

(«)  Holman  v.  Johnson^  1  Cowp.  341.  And  see  5  T.  R.  600, 
per  Ld.  Kenyan,  C.  J. 
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permits    for  their   delivery   to   the    purchaser's 
agent  (t). 

In  one  case^  however^  it  was  determined  that 
mere  knowledge  of  the  illegal  intention  was  suffi- 
cient to  invalidate  the  contract.  The  plaintiff^  a 
druggist^  sold  to  the  defendant  drugs  which  he 
knew  were  to  be  used  in  the  brewery  of  the  latter, 
whereas  the  statute  (t«)  prohibits  the  use  of  any 
ingredient  in  the  making  of  beer^  other  than  malt 
and  hops.  It  was  held  that  he  co.uld  not  re- 
cover (»r).  There  may  be  something  in  the  pecu- 
liar circumstances  of  the  case,  as  the  statute  was 
passed  for  the  protection  of  the  public  health  and 
of  the  public  revenue  (y). 


The  following  prohibitory  statutes  concerning 
sales  of  goods,  in  respect  of  which  questions  have 
been  judicially  decided,  are  chronologically  placed. 

Sale  of  woollen  Cloths,  &c.— The  stat.  1  &  2  Phil.  Stie  of 

-,  1  •!  •  ,.    .  .      woollen 

&  Mar.  c.  7,  s.  2,  prohibits  persons  not  living  m  ciotht,  && 

(I)  Hodgson  V.  Trnnpks  6  Taunt.  181 ;  PeUecat  v.  ReynoUtt 
2  Cr.  Mees.  &  Roscoe,  311, 

(u)  4£  Geo.  III.  c.  38.  [A  statute,  subsequent  to  the  period 
of  the  above  contract,  makes  the  sale  of  certain  drugs  to  a  brewer 
niegal,  51  Geo.  III.  c.  87.] 

(x)  Langton  v.  Hughes^  1  M.  &  S.  593. 

(y)  See  ibid.  p.  595.  It  must  be  observed,  however,  that  the 
judgment  of  the  Court,  and  especially  of  Le  Blanc,  J.,  seemed  to 
rest  on  the  mere  fact  of  the  vendor's  knowledge.  The  case  of 
Hobnan  v.  Johnson  does  not  appear  to  have  been  cited  or  aUud6d 
to  at  all. 


90  wdLxnanAM  nArtsm.  [bk.  x.  cm.  in. 

any  oity»  borough>  to\m  ootporate^  Or  market^town 
from  selling,  by  retail^  woollen  and  linet)  cloth, 
habeirdashery,  grocery,  and  mercery  wares,  within 
the  said  cities,  ftoi,  or  their  suburbs  or  liberties. 

It  was  adjudged  upon  demurrer,  that  this  statute 
does  not  extend  to  prevent  the  inhabitants  of  one 
market*town  from  selling  the  specified  goods  ih 
another  (;ar).  The  decision  was  confirmed  in  a  sub- 
sequent case  (ft). 

The  treating      Tht  treating  Act.— The  treating  Act(i)  pro- 
of Toten,    JiJIjJ^^  qj|  pg^j^  ^f  disqualification,  candidates,  after 

the  teste  of  the  writ  and  before  their  election,  from 
giving  or  allowing  directly  or  indirectly  to  any 
person  having  voice  or  vote  in  such  election  any 
money,  meat,  drink,  entertainment,  or  provision, 
or  any  present,  gift,  or  reward ;  or  from  making 
any  promise,  agreement,  obligation^  or  engage- 
ment to  allow  such  money,  provisions,  present, 
gift,  &c.  in  order  (c)  to  be  elected,  &c. 

An  innkeeper  cannot  recover  against  a  candidate 
for  provisions  furnished  in  violation  of  the  above 
statute  (^;  and  it  was  held,  that  non-resident 
voters  are  within  the  prohibition  (e).    The  statute 


'    ■  1    ■  ■  MP  IP  IW 


(«)  Davis  V.  Leving,  %  Lev.  89. 
(a)  Lee  v.  White,  1  Dougl.  %5Q. 
(6)  7  &  8  Will.  III.  c.  4. 

(c)  The  words  *^  in  order**  refer  to  the  last  clause  only;  see 
1  B.  &  P.  Z65f  per  air. 
(rf)  Ribbons  v.  Cricket,  1  B.  &  P.  264. 
(f )  S.  C. ;  Lqfhouse  v.  Wharton^  1  Campb.  550  n. 
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applies  equally  to  successful  and  unsaccessftil  can- 
didates (/) ;  nor  is  it  material  whether  the  can^ 
vasfilng  party  be  the  candidate  himself^  or  his 
authorized  agents  or  any  other  person  acting  in  his 
behalf  (g*).  But  the  statute  does  not  extend  to  th6 
case  of  an  entire  stranger  who  is  not  acting  in  be- 
half of  the  candidate  (A).  If  the  plaintiff  cannot 
be  proyed  to  hare  known  that  the  purpose,  to  which 
the  goods  were  intended  to  be  applied>  was  in 
presents  to  voters,  he  will  not  be  barred  front  re- 
covering (i). 

Selling  of  Game. — The  selling  of  game  Was  seiung 
formerly  prohibited  by  several  statutes  (Ar) ;  but  *^"*' 
they  are  all  repealed  by  the  late  Game  Act,  which 
makes  it  lawful  for  certificated  persons  to  sell  game 
to  licensed  dealers  (/). 

It  was  determined  under  the  old  statutes,  that 
the  sale  of  living  pheasants  was  illegal,  and  passed 
no  property  to  the  purchaser  (m) 

The  stock-jobbing  Act. — By  Sir  John  Bernard's  stock-job- 

biog. 

(/)  Ward  V.  Nmneji  (Clerk),  8  C.  &  P.  399. 

(A)  Hughta  V.  ManhdU  5  G.  ft  P.  150. 
(0  Rkhardion  r.  WcMtr,  8  C^  &  P.  1S8,  torm  Bett^  C.  J« 
(Ar)  5  &  6  Ann.  c.  14,  s.  2 ;  %%  Geo.  II.  c.  1£ ;  58  Geo.  Ill; 
c.  75. 
(0  1  ft  fe  Will.  IV.  c.  S«,  8.  IT. 
\m)  HtlpB  V.  GktMer,  8  B.  ft  C.  55S: 
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Act(itX  commonly  called  the  Stock-jobbing  Act, 
It  is  enacted,  that  ^'  all  contracts  and  agreements 
^'  whatsoever  made  and  entered  into  for  the  buy- 
ing, selling,  assigning  or  transferring  of  any 
public  joint-stock  or  stocks  or  other  public 
*'  securities  whatsbever,  or  of  any  part,  share  or 
interest  therein,  whereof  the  person  or  persons 
contracting  or  agreeing,  or  on  whose  behalf  the 
contract  or  agreement  shall  be  made  to  sell, 
assign,  and  transfer  the  same,  shall  not,  at  the 
time  of  making  such  contract  or  agreement,  be 
actually  possessed  of  or  entitled  unto  in  his, 
her,  or  their  own  right,  or  in  his,  her,  or  their 
^'  own  name  or  names,  or  in  the  name  or  names 
'^  of  a  trustee  or  trustees  to  their  use,  shall 
be  null  and  void  to  all  intents  and  purposes 
whatsoever  (o)."  But  it  is  provided,  that  this 
shall  not  prevent  any  person  from  ''  lending  any 
sum  or  sums  of  money  on  any  public  or  joint- 
stock  or  other  public  securities  whatsoever,  or 
"  any  part,  share  or  interest  therein ;  or  to  pre- 
vent any  defeazance,  contract  or  agreement 
being  made  and  entered  into,  for  the  re-deliver- 
ing, assigning  or  transferring  of  such  public  or 
joint-stock  or  other  public  securities,  or  any  part, 
*'  share  or  interest  therein,  upon  the  re-payment 
^'  of  the  sum  or  sums  of  money,  which  shall  have 


(ft)  7  Geo.  II.  c.  8 ;  (made  perpetual  by  10  Geo.  11.  c.  8,) 
(o)  7  Geo*  II.  c.  8,  b.  8 ;  Br^cn  v«  Cope^  Peake,  81. 
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^*  been  lent  and  borrowed  thereupon,  with  interest 
"  for  the  same ;  so  as  no  premium  or  other  con* 
''  sideration  whatsoever  be  paid  to  or  received  by 
''  the  person  or  persons  lending  such  money,  for 
"  or  in  consideration  of  such  loan,  more  than  legal 
*'  interest(p)." 

The  words  "  public  or  joint-stock**  relate  to  the 
British  public  funds ;  and  a  trafficking  in  Colom-- 
bian  bonds  is  not  within  the  statute  (^).  But  it 
has  been  held  that  omnium  is  stock(r).  The  tickets 
of  a  public  lottery  are  not  securities  within  the 
act  (s). 

Where  the  plaintiff  empowered  the  defendant  to 
sell  out  £3000,  4  per  cent,  stock,  for  his  own 
benefit,  in  consideration  of  which  defendant  imder- 
took  to  transfer  at  the  next  opening  the  same 
amount  of  stock  in  the  plaintiff's  name ;  this  was 
held  not  to  be  within  the  prohibition  of  the  eighth 
section  of  the  statute,  but  within  the  exception  of 
the  eleventh  (/).  It  is  neither  usurious,  nor  con- 
trary to  the  stock-jobbing  act,  to  take  the  full 

^  ■      ■  ■    .      .    I     .  -        ■  .       I  11  ■  I        ...  ■     I       .  a    ,  ■       ■    ,1  .    ■    I       I   ■       I         n 

(p)  7  Geo.  II.  c.  S,  8. 11. 

iq)  Henderson  v.  Btfc,  3  Stark.  N,  P.  C.  158,  coram  AhboH^ 
C.J. 

(r)  Brom  ▼.  Turner,  2  Esp.  631 ;  S.  C.  7  T.  R.  630 ;  Ofioier- 
son  V.  Coks,  1  Stark.  N.  P.  C.  496. 

(s)  Mortimer  v.  Salkekt,  4  Campb.  42.  (But  the  sale  of  lottery 
tickets  would  now  be  illegal,  see  4  &  5  Will.  IV.  c.  37.  See 
Deey  v.  Shee,  2  T.  R.  617.) 

(0  Saunders  v.  Kentish^  8  T.  R.  162.  And  see  Maddock  ▼. 
RmbaU,  8  East,  304. 
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ittteratt  which  the  stock  itself  would  have  pro- 
duced, though  the  interest  exceed  five  per  cent., 
unless  the  transaction  be  colourable,  and  a  mere 
device  to  obtain  an  usurious  rate  of  interest  (ti), 

SaieoftiMii  JTie  tippling  Act. — By  the  tippling  Act(j')  it  i& 
•pirimoiu  enacted,  that  *'  no  person  shall  maintain  any  action 
"^  '.  fcr  «y  debt  or  d«n.Bd  for  any  .pirituou.  li-p.,™. . 
^  unless  such  debt  has  been  handle  contracted  at 
^  one  time  to  the  amount  of  fiOs.  or  upwards ;  nor 
^^  shall  any  item  in  any  account  be  allowed  where 
'^  the  liquors  delivered  at  one  time  and  mentioned 
''  in  such  item  shall  not  amount  to  20#.  at  the 
*'  leasti  without  fraud ;  and  where  no  part  of  the 
^'  liquors  sold  or  delivered  shall  have  been  returned 
*«  or  agreed  to  be  returned  directly  or  indirectly.** 
It  was  held  by  Lord  Kenyon,  C.  3.,  that  the 
statute  does  not  apply  where  the  liquor  was  sold 
to  an  eating-house  keeper  for  the  purpose  of  being 
sold  again  by  the  latter  to  his  customers  (^).  But 
this  case  seems  to  be  overruled,  and  the  statute  is 
equally  applicable  whether  .the  sale  was  to  the 
consumer  himself  or  not(^). 

It  is  immaterial  whether  the  spirits  are  sold 
alone  or  mixed  with  water  (a).    Where  the  oharge 

(«)  Tate  V.  Welluigi,  8  T.  R.  531. 

(«)  M  Geo.  II.  c.  40. 

(y)  Jackson  v.  AttrUl,  Peake,  180. 

(z)  Bumyeat  v.  Hutchtnson,  5  B.  &  A.  t4I. 

(a)  Scott  y.  Gilmore,  8  Taunt.  %%Q. 
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forms  one  item  in  a  bill,  the  statute  bars  the  re* 
oovery  of  that  item,  though  the  plaintiff  may 
reoover  for  the  residue  (b).  If  two  kinds  of  spirits 
are  sold  at  the  same  time,  amounting  together  to 
more  than  20^.,  the  seller  may  recover,  though 
each  separately  were  below  that  value  (c). 

The  defendant  cannot  urge  this  statute  as  an 
objection  to  the  claims  of  the  plaintiff,  after  a  set« 
tlement  of  accounts  had  between  them(^. 


Part  IV. 

Of  Salbi  ov  prohisitbb  Dati. 

By  the  statute  of  Charles  11.^  for  the  better  ob«  The  Lord's 
s«rvation  of  the  Lord's  day,  it  is  enacted  (a),  **  that  '^' 
^*  no  tradesman,  artificer,  workman,  labourer,  or 
'<  other  person  whatsover,  shall  do  or  exercise  any 
worldly  labour,  business  or  work,  of  their  ordi^ 
nary  callings,  upon  the  Lord's  day  or  any  part 
'*  thereof  (works  of  necessity  and  charity  only 


if 


«llp   I  ■■  t 


(I)  QUpin  V.  lUndle,  Selw.  N.  P.  61. 

(c)  Owen  Y.  forter^  4  C*  &  P-  867,  (prom  BownqueU  J. 

(d)  Dawson  v.  Remnant^  6  Esp,  24 ;  and  see  Spencer  v.  Sfnitht 
S  Campb.  9 ;  Croohshank  v.  Rose^  3  C.  &  P.  1 9 ;  post.  [On  the 
same  principle  it  was  held  in  a  late  case,  that  the  value  of  goods 
sold  by  an  illegal  measure  might  be  ^t  off  iq  an  action  brought 
against  the  vendor,  where  such  claim  had  been  included  in  a  set- 
tlement of  accounts  between  the  parties,  OmM  v.  DenioUf  1  Cr. 
M.  &  Rose.  711  ;  see  Knox  v.  Whalley,  1  Esp,  159.] 

(a)  29  Car.  II.  c.  7,  s.  1.    • 
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**  excepted)/'    And  that  '^  no  person  or  persons 


whatsoever  shall  publicly  cry^  show  forth^  or  ex- 
pose to  sale,  any  wares^  merchandizes,  fhuts, 

**  herbs,  goods  or  chattels  whatsoever,  upon  the 

*^  Lord's  day  or  any  part  thereof/' 

sdct  on  Upon  this  statute  it  has  been  decided,  that  a 
^4)*  horse*dealer  cannot  mamtam  an  action  on  the  sale 
and  warranty  of  a  horse,  made  on  Sunday  (A), 
And  the  plaintiff  cannot  recover,  though  it  were 
at  the  express  instance  and  request  of  the  defen- 
dant, that  the  contract  was  entered  into  on  that 
day  (c).  Bayley,  B.  once  expressed  a  doubt  (d), 
whether  the  statute  was  intended  to  apply  to  all 
bargains  on  Sunday,  and  whether  it  was  not  con- 
fined to  manual  labour,  and  other  work  visibly 
laborious,  and  the  keeping  of  open  shops.  But 
the  learned  Judge  on  a  subsequent  occasion  ob- 
served, that  he  was  satisfied  such  a  construction 
would  be  contrary  to  the  spirit  of  the  Act,  (e). 
If  within  To  make  a  sale  void  under  this  statute,  it  must 
wffya^.  be  proved  to  be  within  the  ordinary  calling  of  the 
seller  or  his  agent.  Therefore,  where  the  plaintiff 
was  a  horse-auctioneer,  and  sold  a  horse  on  Sun- 
day by  private  contract,  it  was  held  that  the  statute 

(5)  FenneU  v.  Ridler,  5  B.  &  C.  406. 

(c)  Smith  V.  SparrorVf  4  Bingb.  84. 

(d)  SB.  8c  C.  2S4. 
(c)  5  B.  &  C.  407. 
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did  not  apply  (/).  The  contract  must  be  proved 
to  have  been  completed  on  Sunday;  therefore, 
where  there  was  no  written  memorandum  of  the 
contract  at  the  time,  and  the  horse  sold  was  not 
delivered  till  the  following  Tuesday,  the  contract 
was  held  not  to  be  complete  until  the  latter  day, 
and  therefore  not  avoided  by  the  statute  (g).  It 
seems  the  vendee  may  maintain  an  action  on  the 
contract,  if  he  was  ignorant  of  the  fact,  that  the 
vendor  was  exercising  his  ordinary  calling  in 
selling  the  chattel  (A).  Where  the  contract  was 
commenced  on  Saturday,  but  completed  on  Sun- 
day, and  the  defendant  was  proved  to  have  sub- 
sequently promised  to  pay,  the  Court  held,  that 
it  might  be  considered  a  ratification  of  the  agree- 
ment of  Saturday,  and  that  the  action  might  be 
sustained  (i). 


(/)  Druryy.Defontaine^  1  Taunt.  131 ;  see  Peatev.Dicken,  1  Cr. 
M.  &  R.  426.  It  seems  that  at  common  law  any  act  on  a  Sunday, 
not  prohibited  by  statute,  would  be  legal ;  see  Cro,  Jac.  279,  406  ; 
1  Stra.  4f72  ;  1  Taunt.  136  ;  and  see  ilex  v.  Younger,  5  T.  R.  449 ; 
Rex  V.  Whitnash,  7  B.  &  C.  596  ;  BegUe  v.  Levi,  1  Cr.  &  J.  180 ; 
Saniiman  v.  Breach,  7  B.  &  C.  96. 

(g)  Bloxsome  v.  Williams,  3  B.  &  C.  232  ;  see  fFUUam  v. 
Paul,  6  Bingh.  655. 

(h)  Bloxsome  v.  Williams,  3  B.  &  C.  232. 

(0  Williams  v.  Paul,  6  Bingh.  653.  Batfley,  J.  ruled  at  the 
trial  that  the  defendant,  having  kept  the  chattel,  was  liable  on 
the  quantum  meruit,  though  not  for  the  price  agreed  on  by  the 
bargain  of  Sunday. 

H 
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Part  V. 

Op  Sales  Fraudulent  against  Creditors, 

Fraodoient  The  Statute  of  fraudulent  alienations  (a\  tbciU 
ing  that  gifts,  conveyances,  &c.,  had  been  con» 
trived  to  delay,  hinder,  or  defraud  creditors  of  their 
lawful  demands,  enacts  that  all  feoffments,  gifts, 
grants,  alienations,  bargains,  and  conveyances  of 
lands,  goods,  and  chattels,  made  for  such  fraudu-> 
lent  purposes,  shall  be  utterly  void  and  of  none 
eflFect,  as  against  those  persons  whose  actions, 
suits,  debts,  &c.,  might  be  in  any  wise  disturbed, 
hindered,  delayed,  or  defrauded.  A  subsequent 
section  provides,  that  the  act  shall  not  extend  to 
conveyances  made,  upon  good  consideration,  to 
parties  having  no  notice  of  such  covin,  fraud,  or 
collusion  (6), 

Fraud  The  object  of  the  statute  was  to  protect  credit 

ditors,     '  tors(c),  against  the  clandestine  and  fraudulent 

(fl)  13  Eliz.  c.  5. 

(b)  sect.  6. 

(c)  A  conveyance  by  bill  of  sale,  though  it  may  be  void  against 
third  parties,  will  bind  the  party  executing  it,  and  his  assigns. 
Robinson  v.  Mc^Donnell,  2  B.  &  A.  134  ;  Steel  v.  Brown,  1  Taunt. 
381 ;  Hatces  v.  Leader,  Cro.  Jac.  270 ;  S.  C.  Yelv.  196  ;  Baker  v. 
Lloj/d,  Bull.  N.  P.  258  ;  Coweil  v.  Lane,  ibid.  To  protect  /7iir- 
chasers  the  statute  27  Eliz.  c*  4  was  passed,  relating  to  real  estates 
only ;  see  Doe  dem.  O/Zej/  v.  Manning,  9  East,  59  ;  2  Sugd.  Vend, 
p,  160,  (9tb  Ed.) 
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assignments  of  property  by  debtors ;  and  the  ques- 
tion as  to  whether  a  transfer  by  the  debtor  be  valid 
or  voidi  must  always  be  decided  by  reference  to 
the  motives  and  intention  of  the  party  making  the 
transfer  (d).  Fraud,  in  such  cases,  may  be  either 
an  inference  of  law  from  the  circumstances,  or  it 
may  be  a  conclusion  of  fact  for  the  jury  (e). 
"  Where  the  fraud  can  be  collected  from  the  in- 
strument itself,  or  from  the  instrument  coupled 
with  extrinsic  circumstances,  without  any  finding 
by  the  jury  as  to  the  intention  of  the  party  trans- 
ferring, it  is  a  question  of  law  arising  upon  the 
facts;  but  when  it  depends  on  the  real  intention 
of  the  parties,  that  intention  is  a  question  of  fact 
for  the  jury  (/;." 

Continuance  of  possession  by  the  vendor,  after  Cominu. 
the   sale,  is  always   a  suspicious  circumstance ;  w«!on  a^"" 
since,  in  general,  a  change  of  possession  accom-  f^ud!  *** 
panics  a  change  of  property,  and  by  deviating  from 
this  ordinary  course  of  dealing,  third  parties  are 
deceived,  and  induced  to  give  credit  to  the  appa- 
rent owner  {g).    It  seems  to  have  been  formerly 


Hw«l>_*i^>lBaia^Bi>'Na-i>a^«i«a«-AaH«M 


(d)  •'  The  question  in  every  case  is  whether  the  act  done  is  a 
honijide  transaction,  or  whether  it  is  a  trick  and  contrivance  to 
defeat  creditors."     Per  Lord  Mansfield,  C.  J.  Cowp.  435. 

(e)  **  Fraud  is  sometimes  a  question  of  law,  sometimes  a  ques- 
tion of  fact,  and  sometimes  a  mixed  question  of  law  and  fact." 
Per  BuUer,  J.  5  T.  R.  42G. 

(/)  2  Stark.  Ev.  p.  358  (2nd  Edit.) 

(g)  Twyne*8  case,  3  Rep.  80  a. ;  Chamherlayne  v,  Twyne^  Moore, 
6S8 ;  Shep.  Touchst.  66. 

H  2 
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held,  that  where  a  debtor  executed  a  bill  of  sale  of 
his  property  to  his  creditor,  and  was  still  permitted 
to  remain  in  possession,  it  was  such  a  badge  of 
fraud  as,  ipso  facto,  to  avoid  the  sale  absolutely  (A). 
Bat  not  This  doctriuc  is  now  somewhat  qualified  (i),  and 
although  continuance  of  possession  is  a  strong 
presumption  of  fraud,  it  may  be  rebutted  by  ex- 
trinsic evidence. 

Thus,  where  J.  S.  sued  out  a  writ  of  execution 
against  the  duke  of  M.,  and  having  bought  the 
goods,  under  the  execution,  from  the  sheriff,  sold 
them  by  bill  of  sale  to  the  plaintiff,  and  the  pro- 
perty was  left  on  the  premises,  and  used  by  the 
duke  as  before  the  sale,  but  the  circumstance  of 
the  execution  was  notorious  in  the  neighbourhood, 
—in  an  action  brought  against  another  judgment 
creditor  for  removing  the  goods,  it  was  held  to  be 
properly  left  to  the  jury,  whether  the  sale  was  bond 
Jide,  or  otherwise  :  the  plaintiff  had  a  verdict  (A), 
In  this  case  a  servant  had  been  left  by  the  plaintiff 
in  joint  possession  of  the  goods,  but  the  decision 

Qt)  Edwards  v.  Harben,  2  T.  R.  587  ;  Bamford  v.  Baron^  2 
T.  R.  594,  n.  Buller,  J.,  said,  that  the  judges  had  been  unani- 
mously of  opinion  that,  unless  possession  accompanies  and  follows 
the  deed,  it  is  fraudulent  and  void.  lb,  p.  595.  And  see  5 
Taunt.  217. 

(i)  See  1  B.  &  B.  512;  4  B.  &  C.  654;  3  B.  &  Ad.  505; 
Eastwood  V.  Brown,  1  Ry.  &  Moo.  312,  cor.  Abbott,  C.  J. 

(k)  Latimer  v.  Batson,  4  B.  &  C.  652.  And  see  Jezeph  v. 
Ingram,  1  B.  Moore,  189  ;  S.  C.  8  Taunt.  838,  where  Gibbs,  C.  J., 
put  it  upon  the  ground  of  the  notoriety  of  the  execution. 
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did  not  depend  on  that  circumstance ;  for  it  has 
been  held,  that  joint  possession  is  not  a  whit  better 
than  no  possession  at  all(/).  To  evidence  a  sub- 
stantial change  of  possession,  it  must  be  exclu- 
sive ;  even  where  possession  is  actually  changed, 
if  the  former  owner  is  allowed  to  interfere,  and  act 
as  with  his  own  property,  there  is  evidence  of 
fraud  (w). 

Where  the  continued  possession  of  the  vendor  Possession 
is  consistent  with  the  terms  of  the  conveyance,  wiih  the 

,  •  'Hi.*  11.J  J   conveyance. 

such  possession  will  not  in  general  be  deemed 
fraudulent  C/i) ;  as  where,  by  a  bondjide  settlement 
upon  marriage,  goods  are  settled  on  the  wife,  and 
the  husband  retains  possession  in  pursuance  of  the 
terms  of  such  settlement  (o).  So,  where  one  lends 
another  money  to  buy  goods,  and  takes  a  bill  of 
sale  of  the  goods  to  secure  repayment,  but  suffers 
the  vendor  to  remain  in  possession,  there  is  no 
fraud  to  vitiate  the  transaction  (jt?).  So,  where  the 
party  buys  goods  himself,  and  lends  them  to  an- 

(J)  Wordall  v.  Smith,  1  Campb.  332,  cor.  Lord  Ellenborough, 
C.  J.     See  Hunt  v.  Stephens,  3  Taunt.  113. 

(m)  Paget  v.  Perchard,  1  Esp.  205,  cor.  Lord  Kenton,  C.  J. 

(n)  Reed  v.  Wilmott,  5  M.  &  Payne,  553 ;  see  Dewej/  v.  Bayntun, 
6  East,  257. 

(o)  Lord  Cadogan  v.  Kennett,  Cowp.  432 ;  Cross  v.  Glode,  2 
Esp.  574. 

Ip)  Meggott  V.  MUls,  1  Ld.  Raym.  286;  Martindale  v.  Booth^ 
3  B.  &  Adol.  498  ;  Kidd  v.  RawUnson,  2  B.  &  P.  59 ;  Benton  v. 
ThomhiU,  7  Taunt.  149 ;  Bull.  N.  P.  258. 
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other  (q) ;  as  where  plaintiff  purchased  a  public 
house^  but  did  not  reside  in  it  (because  having 
another  he  could  not  procure  a  licence),  and  put 
an  insolvent  into  possession,  it  was  held,  that  the 
plaintiff  might  maintain  an  action  against  the 
sheriff,  for  seizing  in  execution  his  chattels  and 
liquor  in  the  house  under  an  execution  against 
the  insolvent  (r). 

On  the  same  principle,  where  a  party  mortgaged 
land,  and  in  the  same  deed  sold  a  windmill  which 
was  on  the  land,  it  was  held  good,  and  that  the 
windmill  could  not  be  taken  in  execution  under  a 
Ji.  fa.  against  the  vendor,  though  he  had  been 
allowed  to  remain  in  possession  ;  because  the  pos* 
session  was  accounted  for(^).  But  if  it  had  been 
a  chattel  capable  of  easy  removal,  it  would  have 
been  otherwise,  although  the  instrument  transfer- 
ring the  goods  contained  a  valid  mortgage  of  lease- 
hold buildings,  in  which  the  chattels  are  situ- 
ated (/). 

Condiiionai       So,  wherc  the  conveyance  depends  on  a  con- 
convey  Huce. 

(ff)  Leonard  v.  Baker,  1  M.  &  S.  251.  Especially  if  rent  be 
received,  Watkins  v.  Binh,  4  Taunt.  823. 

(r)  Dawson  v.  Woodt  S  Taunt.  Z56,  {Mansfield^  C.  J.  disseU' 
tieiite). 

(«)  Stewird  v.  I^mhe,  1  B.  &  B.  506  ;  (the  jury  had  found  that 
the  windmill  was  not  a  fixture.) 

(Jt)  Reed  v.  Blades,  5  Taunt.  212.  A  symbolical  delivery  will 
'be  sufficient  where  the  nature  of  the  goods  does  not  admit  of 
better,  Manton  v.  Moore,  7  T.  R.  67 ;  (on  the  old  Bankruptcy 
Act,  21  Jac.  I.  c.  19).— Po«f. 
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dition  precedent,  the  vendor's  continuing  posses- 
sion does  not  avoid  it,  because^  by  the  terms  of  the 
conveyance^  the  vendee  is  not  to  have  the  posses- 
sion until  he  has  performed  the  condition,  and  it  is 
sufficient  if  possession  follow  the  deed,  though  it 
be  not  immediate  (u). 

It  has  been  stated,  that  the  motives  and  intention  where  the 
of  the  parties  must  always  be  taken  into  considera*  iTo? "wud". 
tion  (*r) ;  therefore,  where  the  obvious  intention  of 
the  party  transferring  is  not  fraudulent,  continu- 
ance of  possession  by  him  will  not  vitiate  the  sale. 
An  assignment  of  all  his  effects  by  defendant  to 
trustees,  for  the  benefit  of  his  creditors,  was  held 
not  to  be  fraudulent,  though  made  pending  a  suit, 
and  for  the  purpose  of  delaying  the  plaintiff  of  his 
execution :  because  the  motive  was  honest ;  the 
defendant  felt  that  he  had  not  sufficient  to  satisfy 
all  his  debts,  and  wished  to  make  an  equal  distribu* 
tion  (y).     A  debtor,  as  well  as  an  executor,  may 


J   !■ 


(»)  2  T.  R.  590.  See  Cadogan  (Lord)  v.  KenntH,  Cowp.  4dS ; 
Haslington  v.  Gill,  3  T.  R.  620,  n. ;  Stone  v.  Grubham,  2  Bulitr* 
225  ;  Bucknal  v.  Roiston,  Free.  Chan.  287.  [So,  it  wai  decided, 
OB  the  Bankruptoy  Act,  that  the  property  in  the  goods  did  not 
pasa  to  the  aaaignees,  though  the  bankrupt  remained  in  poaaea** 
sion  for  several  montha  after  the  aale ;  the  vendee  having  resumed 
possession  a  f^w  days  before  the  baakruptcy,  JcMtM  y .  Dtpyer^  1 9 
East,  21.] 

(«)  Supra,  p.  9d« 

(y)  Pkkstock  v.  Z^ytfor,  3  M.  &  S.  S71.  And  see  Meux  ▼. 
Howell,  4  East,  1 ;  Btrwen  ▼.  Bramidge,  6  C.  *  F«  140  ;  SstwUk 
V.  Caillaud,  5  T.  R.  4d0. 
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give  preference   to   a  particular  creditor  (z),  by 
assignment  or  otherwise ;  provided  he  does  so  in 
payment  of  just  demands^  and  not  as  a  mere  cloak 
Notoriety    for  sccuring  the   property  to  himself(a).     It   is 
lion.  always  an  important  consideration,  whether  the 

transaction  have  been  secret  or  open.  If  it  is  a 
fact  well  known,  that  the  party  retaining  possession 
is  not  the  real  owner,  such  possession  cannot  mis- 
lead, and  the  mischief  will  not  arise.  The  noto- 
riety, therefore,  of  the  transaction  is  always 
strongly  insisted  upon,  to  rebut  the  presumption  of 
fraud  (i) ;  as,  in  the  cases  cited,  where  the  circum- 
stance of  the  execution  was  well  known  (c).  So, 
where  the  sale  was  notorious  and  public,  being 
made  by  the  sheriff  (rf)  ;  or,  by  the  landlord  under 
a  distress  for  rent  (e) ;  or,  by  public  auction  (/). 
On  the  same  principle,  a  bill  of  sale  is  good  against 
a  creditor,  with  whose  knowledge  and  assent  it  has 

(z)  2  Stark.  Ev.  p.  861 ;  HoUfird  v.  Anderson,  5  T.  R.  235; 
Tolputt  V.  WelU,  1  M.  &  S.  395  ;  Estvsick  v.  CaUlaud,  5  T.  R. 

(a)  GosB  V.  Neale,  5  B.  Moore,  19,21. 

(b)  Whether  the  sale  was  notorious  aiid  bond  Jide,  or  fraudu-* 
lent^  is  frequently  a  question  for  the  jury,  Armstrong  v.  Baldock, 
Gow,  33 ;  Martin  v.  Podger,  2  Bl.  Rep.  702.  A  secret  transfer 
was  a  strong  badge  of  fraud  at  common  law,  see  Mace  v.  CammeUf 
Loffl,  783. 

(c)  Latimer  v.  Batson,  4  B.  &  C.  652 ;  Jexeph  v.  Ingram,  8 
Taunt.  838 ;  S.  C.  1  B.  Moore,  189.    Sup^a,  p.  100. 

(cO  Kidd  V.  Rawlinson,  2  B.  &  P.  59. 

(c  Guthrie  v.  Wood,  1  Stark.  N.  P.  C.  367. 

(/)  Woodham  v.  Baldock,  3  B.  Moore,  11 ;  S.  C.  Gow,  35,  n. 
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been  given^  though  possession  may  not  have  gone 
under  it  (g): 

It  is  said  in  BuUer's  Nisi  Prius  (h),  that  no  con-  Fma 
veyance  is  fraudulent  within  the  statute,  unless  it  fStaro* 
can  be  proved  that  the  person  was  indebted  at  the  * 
time,  or  very  near ;  though  there  have  been  deter- 
minations to  the  contrary  (t).     And  it  seems^  that 
if  a  conveyance  could  be  proved  to  have  been  made 
with  a  view  to  defraud  a  future  creditor,  it  would 
be  void  under  the  statute  (k). 


Part  VI. 

Of  Sales  affected  by  the  Statute  of  Bankruptcy. 

The  effect  of  bankruptcy,  upon  sales  of  chattels,  EflRwst  of 
may  be  considered  under  the  following  heads : —     on^Mies!  ^ 

First,  Where  the  bankrupt  is  in  the  situation  of 
vendor.  If  the  transfer  took  place  before  his  bank* 
ruptcy,  the  transaction  will  not  in  general  be  af- 
fected by  such  subsequent  event,  unless  the  vendor 
had  his  bankruptcy  in  contemplation  at  the  time, 

(g)  Steel  V.  Brown,  1  Taunt.  381 ;  see  Leonard  v.  Baker,  1 
M.  &  S.  251. 

{k)  Page  257  a,  (7th  ed.)    Cases  there  cited,  Waiter  v.  Burrows,, 
Chan.  1745 ;  Taylor  v.  Jones,  St  Atk.  600.     And  see  Lush  v. 
Wilkinson,  5  Yes.  Jun.  384 ;  per  Lord  Tenterden,  C.  J.,  3  B.  & 
Ad.  369. 

(0  By  Sir  J.  JekyU  and  Fortescue,  M.  R.,  Bull.  N.  P.  257  a.  . 
(k)  %  Stark.  £v.  p.  361 ;  see  Evans's  Statutes,  Vol.  I.  p.  ^%5, 
notes  (Srd  ed.). 
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and  intended  to  give  the  vendee  (being  a  creditor) 
a  fraudulent  preference.  If  the  transfer  took  place 
after  an  act  of  bankruptcy,  though  in  strictness  the 
bankrupt  has  no  longer  any  power  of  disposition 
over  his  goods^  the  statute  provides  that  banA^ 
transactions  shall  be  protected  (unleis  a  oommis* 
sion  shall  be  sued  out  within  tfoo  months),  in  order 
that  the  fair  dealer  may  not  be  prejudiced  by  secret 
acts,  of  which  he  can  have  no  notice. 

Secondly,  Where  the  bankrupt  is  in  the  situation 
of  vendee,  the  statute  extends  a  similar  protection 
to  bondjide  dealings ;  and  the  payment  of  money, 
or  delivery  of  goods,  which  belong  to  the  bankrupt, 
would  be  good  at  any  time  before  the  issuing  of  the 
commission. 

Thirdly,  Where  the  bankrupt  is  in  the  situation 
either  of  vendor  or  vendee,  an  important  class  of 
eases  relates  to  that  enactment  of  the  statute,  which 
provides,  that  he  shall  be  deemed  to  be  the  owner 
of  property  continuing  in  his  possession,  order,  or 
disposition,  at  the  time  of  his  bankruptcy,  and  that 
such  property  shall  pass  to  the  assignees.  This 
provision  is,  perhaps,  not  so  much  for  the  purpose 
of  guarding  against  fraud,  as  for  the  purpose  qf 
preventing  credit  being  given  to  false  appearancesi 
and  of  marking  with  certainty  the  ownership  of 
goods,  by  making  the  property  in  general  acqcpa- 
pany  the  possession  (<?).    The  question,  therefore, 

(a)  See  9  East,  2d8,  U%* 


\ 
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usually  is,  not  whether  there  has  been  fraud>  but 
whether  the  bankrupt  actually  had^  or  had  not>  the 
control  and  disposition  of  the  property,  within  the 
meaning  of  the  statute. 


«W«>a««"«*W"i^)«4 


Section  l.-^Of  Transfer  of  Goods  by  a  Trader  im* 
mediately  before  an  act  of  Bankruptcy. 

The  Bankruptcy  Act  (b)  enacts  that,  if  any  trader  xmnsfcrbe. 
shall  make  a  fraudulent  grant  or  conveyance^  or  a  roptcy. 
fraudulent  gift,  delivery,  or  transfer  of  his  goods 
or  chattels,  he  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  (c).  Such  transfer,  there- 
fore, though  under  colour  of  a  sale,  will  be  void, 
as  being  a  fraud  upon  the  bankrupt  laws.  In  the 
former  statutes  of  bankruptcy,  ''  fraudulent  grant 
or  conveyance "  only  were  mentioned,  and  it  was 
accordingly  held,  that  no  transfer  of  property, 
though  made  fraudulently,  and  to  give  preference 
to  a  particular  creditor^  would  amount  to  an  act 
of  bankruptcy,  unless  the  transfer  was  by  iked{d)*, 
The  fraud,  however,  would  have  avoided  the  trans- 
action (e) ;  and  now  by  the  words  of  the  new  Act, 


»»"»^^<'"^'^"""»~"— ""■■^■•^•r""!^     »  «»  I* 


{i)  6  Geo.  IV.  c.  16,  (which  repeals  all  bvm$  atalutet  ftf 
bankruptcy), 
(c)  section  3. 
(i)  Cooke,  B.  L.  p.  108. 
0)  Martin  ▼.  Pewtnss^  4  Burr.  U7S^ 
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such  fraudulent  alienation  is  itself  an  act  of  bank- 
ruptcy, whether  by  deed  or  otherwise  {/). 

AMignment       The  assignment  of  the  whole  of  his  property  by 
effpcti,       a  trader  is,  in  general,  fraudulent   and  void(^), 
whether  it  be  a  voluntary  preference  or  not  (h)  ; 
and  a  colourable  exception  of  some  inconsiderable 
portion  does  not  alter  the  rule  (i).    But  it  has  been 
recently  determined  that  a  sale,  even  of  the  whole 
effects  of  a  trader,  is  not  in  itself  an  act  of  bank- 
ruptcy (k) ;  and  if  the  vendee  acts  bond  fide,  and 
gives  an  adequate  valuable  consideration  for  the 
goods,  the  transaction  as  regards  him  is  valid,  al- 
though the  intention  of  the  vendor  were  to  abscond 
immediately  (/). 
Aiflignment       The  assignment  even  of  part  only  of  a  trader's 
in  what       cffccts  is  void,  whcu  made  in   contemplation  of 
bankruptcy,  and  in  order  to  give  a  fraudulent  pre- 

(/)  See  Eden^  B.  L.  p.  32  ;  Evans's  Statutes,  p.  455,  (Sd  ed.) 

(g)  Butcher  v.  Easio,  1  Dougl.  295 ;  Worsley  v.  Demattosy  I 
Burr.  467 ;  see  Botcherhy  v.  LancoMtery  1  Ad.  &  Eil.  77 ;  Stewart 
V.  Moodif,  1  Cr.  M.  &  Rose.  777. 

{h)  Thornton  v.  HargreceoeSy  7  East,  544. 

(f)  Wihon  V.  Day,  %  Burr.  827,  832  j  Compton  v.  Bedford^  1 
Bl.  Rep.  362  ;  Law  v.  Skinner,  2  BI.  Rep.  996. 

(k)  Baxter  v.  Pritchardy'l  Ad.  &  Ell.  456  ;  S.  C.  3  Nev.  &  M. 
6d8.  It  18  remarkable,  that  none  of  the  old  cases  turn  on  a  sale 
accompanied  with  payment  of  the  full  price.  See  1  Ad.  &  Eli. 
463. 

(0  Baxter  v.  Pritchardy  1  Ad.  &  Ell.  456 ;  Rose  v.  Haycock^ 
1  Ad.  &  £11.  46a,  n. ;  S.  C.  3  Nev.  &  Man.  644,  n.  See  per 
Ld.  Ktnyouy  C,  J.,  WhUwell  v.  Than^mn,  1  Esp.  72. 


caacf. 
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ference  to  a  particular  creditor  (i»),  even  where 
there  has  been  a  colourable  sale  {n).  But  if  it  be 
not  made  in  contemplation  of  bankruptcy,  the 
transfer  will  be  good(o).  When  the  transfer  is 
not  in  itself  an  act  of  bankruptcy,  it  is  the  province 
of  the  jury  to  determine,  whether  the  intention  was 
fraudulent  or  not(/>),  and  in  contemplation  of 
bankruptcy  (^) ;  and  whether  insolvency  would  be 
the  probable  consequence  of  the  assignment  (r). 
If  his  circumstances  might  reasonably  lead  the 
debtor  to  believe  that  his  bankruptcy  was  probable, 
though  not  inevitable,  the  transfer  will  be  void  {s). 

When  the  transfer  by  a  trader  to  a  creditor  is  when  not 
mt  voluntarily  made,  it  will  not  be  considered  a  ^°'  * 
fraudulent  preference  within  the  statute ;  as,  where 

(m)  BcDan  v.  Nunn,  9  Bingh.  107 ;  PuUmg  v.  Tucker,  4  B.  & 
A.  382 ;  Morgan  v.  Horseman^  S  Taunt.  241 ;  Linton  v.  Bartlettt 

3  Wils.  47  ;  Harman  v.  Fisher,  Cowp.  117  ;  Alderson  v.  Temple, 

4  Burr.  2235 ;  S.  C.  1  Bl.  Rep.  660 ;  Hatsell  v.  Smpwn,  1 
Dougl.  89,  n. ;  Singleton  v.  Butler,  2  B.  &  P.  283 ;  S,  C.  3  Esp. 
215. 

(n)  Rust  V.  Cooper,  Cowp.  629* 

(o)  Carr  v.  Burdiss,  1  Cr.  Mees.  &  Rose.  443 ;  Morgan  ▼• 
Brundrett,  5  B.  &  Ad.  289  ;  Belcher  v.  Prittie,  10  Bingh.  408 ; 
Gibbins  V.  PhUlips,  7  B.  &  C.  529 ;  Wheehoright  v.  Jackson,  6 
TauDt.  109;  Fidgeon  v.  Sharp,  1  Marsh.  196;  Yeats  y.  Groves, 
1  Ves.  Jun.  280. 

{p)  Balme  v.  Hutton,  2  Y.  &  J.  101 ;  Flook  v.  Jones,  4  Bingh. 
20;  S.C.  12  B.  Moore,  96. 

(g)  GihHns  V.  PhUlips,  7  B.  &  C.  529. 

(r)  Wedge  v.  Newlyn,  4  B.  &  Ad.  831. 

(<)  Poland  V.  Glyn,  2  D.  &  R.  310  ;  S.  C.  12  B.  Moore,  109, 
a. ;  4  Bingh,  22  n. ;  Cook  v.  Caldecott,  1  >f .  &  Malk.  522. 


Mle,  falid. 
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it  is  under  upprehetision  of  prosecution  for  for- 
gery (0 ;  or  under  apprehension  of  legal  process  (u), 
though  such  apprehension  prove  to  be  ground- 
less (s)  i  or>  through  ignorance  of  his  own  legal 
rights  (jf)  \  or  through  the  threats,  or  even  the  im- 
portunity»  of  the  creditor  (x),  although  the  debt 
have  not  actually  fallen  due  at  the  time  (a).  And 
a  pajrment^  made  in  pursuance  of  a  prior  special 
contract^  cannot  be  considered  as  a  fraudulent 
prefti*ence  (^). 
AhonAfide  A  geuuiue  iale  is  good,  though  made  immedi- 
ately before  bankruptcy  (c).  Where  a  valuable  con- 
sideration has  been  given  for  the  goods,  though  they 
may  have  been  sold  considerably  below  prime  cost, 
the  sale  cannot  be  impeached,  if  the  purchaser  has 
acted  bondjide,  and  if  he  could  not  reasonably  have 
known  that  it  was  made  with  the  view  of  defraud- 
ing creditors  (d).    However,  purchasing  goods  from 

(I)  Dt  Tasid  V.  Carroil,  I  Stark.  N.  P.  C.  88. 

(u)  Corbouldv.  Broadhurstf  1  M.  &Rob.  189. 

{x)  Thompson  v.  Freeman,  1  T.  R.  155. 

(y)  Ditoi^  V.  Baldwin,  6  East,  175. 

(«)  Crosby  V.  Crouch,  11  East,  256 ;  Smith  V.  Payne,  6  T.R. 
15f ;  Buyley  v.  Ballard,  1  Campb.  416;  DaviH  v.  Chippendale, 
C  B.  Sr  P.  «8« ;  Beed  v.  Aytm,  Holt,  N.  P.  C.  508.  [Where  evi- 
dence IS  given  of  a  threat,  it  is  still  for  the  consideration  of  the 
jury  whether  the  threat  operated^  Cook  v.  Rogers,  7  Bingh,  438.] 

(fl)  Hartshorn  v.  Slodden,  2  B.  &  P.  582. 

(6)  Hunt  V.  Mortimer,  10  B.  &  C.  44.  See  Cowp.  \2B,  per 
Ld.  Mansfield,  C.  J. 

(c)  Baieter  v.  Pritchard,  1  Ad.  &  Ell.  456. 

(cO  CooAv.  CaUecoil,  4  C.  &  P.  316.    And  see  Hogg  v.  Mil- 
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the  bankrupt  at  unduly  low  prices»  afifordtf  som* 
evidence  of  unfair  dealing  (e). 
A  transfer  by  the  trader  (although  at  the  time  Transfer  of 

goods,  on 

in  an  insolvent  state),  of  goods,  which  in  point  of  rescinded 
fkct  w«re  the  bon4M  Ptoperty  of  the  transferree.  """"'- 
IB  valid  (/) ;  thus,  where  a  party,  who  has  con- 
tracted for  the  purchase  of  goods,  becomes  em* 
barrassed  in  his  circumstances  before  their  arrival, 
and,  without  any  fraudulent  intention,  rescinds  the 
contract  of  sale,  and  declines  accepting  the  goods, 
it  will  be  held  that,  notwithstanding  his  subsequent 
bankruptcy,  his  act  was  valid,  and  that  the  goods 
revested  in  the  vendor  (g).  But  if  the  contract 
had  been  perfected,  and  the  vendee,  on  becoming 
subsequently  insolvent,  had  attempted  to  rescind 
the  contract,  and  return  the  goods,  it  would  amount 
to  a  voluntary  pr^ereffc^,  and  the  transaction  would 

chell,  1  Stark.  N.  P.  C.  ^41 ;  Robinson  v«  Carrington^  1  Mont.  & 
Ayr.  1. 

(e)  See  Yata  v.  Carmew,  3  C.  &  P.  102  ;  1  M.  &  Malk.  497, 
522,— Post. 

(/)  If  the  goods  do  not  belong  to  the  trader  at  the  time, 
although  he  might  by  his  own  act  make  them  his  own,  it  is  not  a 
fraudulent  preference  that  he  declines  to  make  them  his  own,  and 
transfers  them  to  the  real  owner ;  but,  if  the  property  in  the  goods 
has  already  vested  in  the  trader  independently  of  his  own  volition, 
he  cannot  divest  the  property  and  retransfer  the  goods,  without 
being  guilty  of  a  voluntary  preference. 

(g)  Salte  V.  Field,  5  T.  R.  211 ;  Atkin  v.  Barwick,  1  Str.  165  5 
Lotat  v.  Parsonsy  Cowp.  61.  See  Graff  v,  Greffuihe,  1  Campb. 
89. 
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be  void  (A) ;  as,  where  the  vendor,  by  his  own  act, 
treats  the  goods  as  the  property  of  the  trader, 
which  will  be  considered  an  election  not  to  re- 
scind the  contract,  although  the  trader  himself 
may  have  been  anxious  to  return  the  goods  (i). 
And  if  the  trader  had  the  option,  at  the  time  of 
receiving  the  goods,  of  rescinding  the  contract,  his 
right  of  exercising  this  option  will  be  determined> 
if  he  keep  the  goods  for  a  length  of  time;  because 
the  option  ought  to  be  exercised  on  the  receipt  of 
the  goods,  and  not  delayed  until  the  trader  is  on 
the  eve  of  bankruptcy  (A). 
Voiontary  Voluntary  conveyances  by  the  trader,  whether 
nctjoid,   of  the  whole  or  of  part  of  his  effects,  are  void  as 

(h)  Barnes  v.  Freeland,  6  T.  R.  80;  Harmon  v.  Fisher, 
Cowp.  117.  All  the  cases  cited  in  the  preceding  note  were  de- 
cided on  the  express  ground,  that  there  had  been  no  campleie 
acceptance  of  the  goods  by  the  vendee  at  the  time  of  the  rescission 
of  the  contract.  (See  the  distinction,  5  T.  R.  405 ;  6  T.  R.  86  ; 
2  East,  124.)  Of  the  case  o£  Aikin  v.  Barwkk,  Lord  Mansfield 
said,  that  the  judgment  was  right,  but  the  reasons  wrong ;  for 
the  true  ground  of  the  decision  was,  that  the  trader  very  honestly 
refused  to  accept  the  goods,  and  accordingly  returned  them, 
Cowp.  125 ;  4  Burr.  2289. 

(0  Smith  V.  lieU,  5  T.  R.  402. 

(Jc)  Neate  v.  Bally  2  East^  117.  It  is  not  a  material  question 
in  such  case,  whether  the  trader's  conduct  and  intentions  were 
right  or  wrong,  but  merely  whether  the  act  be  contrary  or  not 
to  the  policy  of  the  bankrupt-laws ;  and  it  is  clearly  not  allowable 
for  the  trader  to  take  the  goods  with  the  intention  of  keeping 
them  if  he  continue  solvent,  and  returning  them  if  he  fail.  See 
per  Lord  Kenyon,  C.  J.,  id,  125. 
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against  the  assignees.  It  is  enacted  (/)  that  if  any 
bankrupt,  being  at  the  time  insolvent,  shall  (except 
upon  the  marriage  of  his  children,  or  for  some 
valuable  consideration ,)  convey,  assign,  or  transfer 
his  goods  and  chattels,  &c.,  the  commissioners  shall 
have  power  to  sell  and  dispose  of  the  same ;  though 
the  sale  is  declared  to  be  valid  against  the  bank- 
rupt, and  all  persons  claiming  under  him« 


Section  II. — Of  Transfer  ofGoodshy  aTrader  after 
he  has  committed  an  act  of  Bankruptcy. 

After  an  act  of  bankruptcy,  the  trader  has  strictly  Transfer 
no  power  whatever  of  disposing  of  his  goods(«) ;  for  Juptcyr*^ 
the  property  in  a  bankrupt's  goods  and  chattels 
passes  to  the  assignees,  by  relation,  from  the  moment 
of  the  bankruptcy  {b).  Accordingly,  it  has  been  held 
that  a  sale  or  gift  of  the  property  by  the  bankrupt, 
after  a  commission  has  been  awarded,  though  the 
commissioners  have  not  become  possessed  of  the 
goods,  is  void  (c).     So  is  a  sale  of  goods  generally, 

(0  6  Geo.  IV.  c.  16,  s.  73.  See  1  Mont.  &  Gregg,  B.  L. 
p.  449,  (3rd  Ed.) 

(a)  Waller  v.  Drakeford,  1  Stark.  N.  P.  C.  482 ;  AlUmon  v. 
Mkinson,  I  M.  &  S.  583 ;  Copland  v.  Stein,  8  T.  R.  199. 

(6)  Cooper  v.  Chiliiff  1  Burr.  20 ;  Lazarus^v.  Waithman,  5  B. 
Moore,  313 ;  Copland  v.  Stein,  8  T.  R.  208. 

(c)  Smtk  V.  Mills,  Moor.  594. 
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after  an  act  of  bankruptcy  has  been  committed, 
even  before  the  commission  is  sued  out  (d)» 
When  good.  But,  foT  the  security  of  purchasers,  it  is  enacted, 
that  conveyances  and  other  contracts,  and  dealings, 
by  the  bankrupt,  made  more  than  two  calendar 
months  (e)  b^ore  the  date  and  issuing  of  the  com- 
mission (/) ;  and  payments  really  and  bond  fidt 
made  by  the  bankrupt  to  any  creditor,  at  any  time 
before  the  suing  out  of  the  commission  (^),  shall 
be  valid,  provided  the  party  had  no  notice  of  any 
prior  act  of  bankruptcy  committed.  And  even 
v^rhere  the  party  has  notice,  a  bond,  jidt  purchase, 
for  valuable  consideration,  shall  not  be  impeached, 
unless  the  commission  shall  have  been  sued  out 
vnthin  twelve  calendar  months  after  the  act  of 
bankruptcy  (A). 

-  Under  the  statute  it  was  held,  where  a  bankrupt's 
property  wa3  sold  more  than  two  months  before 
the  issuing  of  the  commission,  and  part  was  pur- 
chased by  a  creditor,  that,  in  an  action  brought  by 

------  -   -  1  ------  -■-  — -* 

{£)  Dyson  v.  Glaoer,  S  Salk.  60.  [It  has  been  said^  that  a 
sale  of  goods  by  a  bankrupt,  even  in  market  overt,  did  not  alter 
the  property  against  the  assignees ;  Per  Twysden^  J.  1  Sid.  27^. 
Qti  f  unless  the  vendee  acted  cottnsively.] 

(e)  If  the  time  is  saved  by  a  single  hour,  it  is  sufficient;  God- 
son V.  Sanctuary^  I  Nev.  &  M.  52;  Cowie  v.  Harris^  1  M.  & 
Malk.  Ul. 

(/)  6  Geo.  IV.  c.  16,  s.  81. 

(g)  Id.  sect.  82. 

(A)  Id.  sect.  S6.  [This  enactment  is  new ;  the  old  statutes 
contained  sections  similar  to  the  81st  and  82nd.] 
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the  assignees  for  the  price,  the  sale  must  be  deem- 
ed to  have  been  made  by  the  bankrupt,  and  not 
by  the  assignees,  and  that  the  defendant  was 
therefore  entitled  to  set  off  the  debt  due  to  him 
from  the  bankrupt  (i).  Where  the  bankrupt,  after 
a  secret  act  of  bankruptcy,  sells  goods  for  a  valu« 
able  consideration,  it  is  protected  by  the  statute  (A:); 
provided,  however,  that  it  be  all  one  transaction, 
and  provided  that  the  parties  really  had  a  sale  in 
contemplation  (I).  So,  bondjide  payments,  after  a 
secret  act  of  bankruptcy,  for  actual  debts,  without 
any  fraudulent  preference,  are  protected  by  the 
statute  (m),  provided  they  be  according  to  the 
ordinary  and  established  course  of  dealing  (n). 
It  was  held  by  Tindal,  C.  J,,  that  giving  a  quan- 
tity of  books,  in  payment  of  a  dishonoured  accept- 
ance^ was  not  a  payment  within  the  statute  ip). 

(t)  Soutkwaod  V.  Taylor^  1  B.  &  A.  471.  See  Hankeyv,  Smith, 
3  T.  R.  507,  n. ;  Atkinson  v.  ElUatt,  7  T.  R,  878. 

(k)  Hill  V.  Farnell,  9  B.  &  C.  45 ;  Cash  v.  Young,  2  B.  &  C. 
413. 

(/)  Carter  v.  Breton,  6  Bingh.  617.     See  Lloyd  &  Welsby,  * 
Merc.  Ca.  290. 

(«)  Tucker  v.  Barrow,  1  M.  &  Malk.  141 ;  S.  C.  3  C.  &  P. 
85 ;  Shaw  v.  Battley,  4  B.  &  Ad.  801 ;  Churchill  v.  Crease,  5 
Bingh.  177  ;  Teak  v.  Yonge,  1  M^Qel.  &  Y.  497 ;  Cox  v.  Mor- 
gan, 2  B.  &  P.  398. 

(n)  Bolton  v.  Jager,  1  Ry.  8t  M.  9.^5  ;  Homl  v.  Browning,  7 
East^  154  ;  Harwood  v.  Lomas,  11  East,  127 ;  Bishop  v.  Crawshay, 
S  B.  &  C.  415.  It  seems  to  be  immaterial  that  the  party 
receiving  the  money  knew  that  the  trader  was  in  difficulties  at 
the  time ;  see  3  C.  &  P.  88. 

(o)  Smith  V.  Moon,  1  M.  &  Malk.  458. 

i2 
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Even  where  the  transfer  by  the  bankrupt  is  not 
protected  by  the  statute,  it  is  only  voidable  at  the 
election  of  the  assignees,  and  no  objection  can  be 
taken  by  third  parties  (p).  Therefore,  any  act 
done  by  the  assignees,  affirming  the  transaction, 
makes  it  valid  (q)  ;  as  bringing  assumpsit  or  debt, 
instead  of  trover,  against  the  vendee  (r).  Nor 
can  they  repudiate  the  contract,  after  they  have 
once  afSrmed  it  (s).  If  the  assignees  bring  as- 
sumpsit, or  other  action  in  form  ea^  contractu,  the 
vendee  may  set  off  a  debt  due  to  him  from  the 
bankrupt  (<)•  But  a  mere  demand  of  payment, 
made  by  the  assignees,  does  not  conclude  them 
from  recovering  in  trover  (u). 


DeliTery  of 
goods  to 
bankrupt. 


Section  III. — Of  delivery  of  Goods  or  Money  to  a 
Trader  after  he  has  committed  an  act  of  Bank- 
ruptcy. 

It  is  provided  by  the  statute,  that  where  the 

(p)  Laroche  v.  Wakeman^  Peake,  140 ;  Webb  v,  Fox,  7  T.  R. 
891 ;  F&tDler  v.  Dt/am,  1  B.  &  P.  44 ;  Ashley  v.  KeU,  2  Str.  1207. 

(q)  Wilson  v.  Poulter,  2  Str.  859  ;  Read  v.  Vaughan,  7  Mod. 
461 ;  Butler  v.  Carver,  ft  Stark.  N.  P.  C.  433 ;  Reed  v.  James, 
1  Stark.  N.  P.  C.  134 ;  Bradbury  v.  Anderton,  1  Cr.  Mees.  k 
Rose.  493,  494,  {jper  Parke,  B.). 

(r)  Hussey  v.  Fidell,  3  Salk.  59  ;  S.  C.  12  Mod.  324 ;  Burra 
V.  Clarke,  4  Campb.  355 ;  Evans  v.  Mann,  Cowp.  569. 

(s)  Brewer  v.  Sparrow,  7  B.  &  C.  310 ;  Vernon  v.  Hanson,  2  T. 
R.  287. 

(0  SmUh  V.  Hodson,  4  T.  R.  211. 

(»)  Hurst  V.  Gwennap,  2  Stark.  N.  P.  C.  306.  [And  the 
Court  afterwards  refused  a  rule.] 
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party  has  no  notice  of  a  prior  act  of  bankruptcy 
committed,  all  contracts  and  other  dealings  and 
transactions  with  the  bankrupt,  bmidjide  made  and 
entered  into,  more  than  two  calendar  months  {a) 
before  the  date  and  issuing  of  the  commission, 
shall  be  valid  (Jb)  ;  and  also  all  payments  bon&Jide 
made  to  the  bankrupt  (c),  and  delivery  to  the 
bankrupt  of  any  goods,  &c.,  which  belong  to 
him  {d)y  at  any  time  before  the  date  and  issuing  of 
the  commission,  shall  be  valid. 

Payment  of  bills  in  order  to  support  the  credit  what  deal. 
of  a  trader  in  embarrassed  circumstances,  without  tected. 
notice  of  his  bankruptcy,  is  not  fraudulent  (c).  An 
auctioneer  is  protected  in  paying  over  the  proceeds 
of  the  sale  to  his  principal  (who  is  in  prison),  with- 
out notice  of  an  act  of  bankruptcy  committed  by 
the  latter  (/).  So,  a  factor  is  protected  in  paying, 
after  notice  of  his  principal's  bankruptcy,  a  bill 
drawn  by  the  latter  and  accepted  by  the  factor 


(a)  Vid,  suprOf  p.  114,  note  (f). 

{b)  6  Geo.  IV.  c.  16,  s.  81. 

(c)  Id.  section  82. 

{d)  Id,  section  84. 

(e)  Foxcrofl  v.  Deoonshire,  2  Burr.  931 ;  S.  C.  1  Bl.  Rep.  193. 
See  remarks  on  this  case  in  Copland  v.  Stein,  8  T.  R.  204,  206. 

(/)  Coles  V.  Robins,  3  Campb.  183 ;  Coles  v.  fVrighc,  4  Taunt. 
198.  In  the  latter  case  the  party  who  actually  paid  the  money 
was  in  fact  cognizant  of  the  act  of  bankruptcy,  but  as  he  was  not 
the  auctioneer  himself  but  a  mere  bearer  or  messenger,  he  was 
held  not  liable. 
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before  notice  (g).  So,  bon&Jide  payments  by  pur- 
chasers to  bankrupt-vendors,  without  notice,  are 
protected,  whether  the  sale  took  place  before  or 
after  the  act  of  bankruptcy  (Ji).  It  has  been  held, 
that  a  bill  of  exchange  given  in  payment  to  the 
bankrupt,  although  the  bill  did  not  become  pay- 
able  till  after  the  bankruptcy,  was  a  payment  pro- 
tected by  the  statute  (j).  And  returning  to  the 
bankrupt-vendor  a  bill,  which  had  been  accepted 
by  him,  but  which  when  due  had  been  dishonoured^ 
is  a  good  payment  within  the  statute  (k).  But 
the  payments  must  be  according  to  the  ordinary 
course  of  trade  and  dealin^r  (/) ;  and  it  has  been 
held  that  payment  of  an  anticipated  debt  is  not 
protected  (w). 
Not  ▼oion-  Voluntary  payments  made  to,  or  on  behalf  of, 
i^ntrJuh  the  bankrupt,  after  notice  of  an  act  of  bankruptcy 
committed,  are  not  protected  («).    But  where  the 


notice. 


{g)   WUkins  V.  Casey,  7  T.  R.  711. 

\h)  Cash  V.  Yoitng,  2  B.  &  C.  413 ;  HiU  v.  FameUy  9  B.  &  C. 
45 ;  which  seem  to  overrule  Sandenon  v.  Gregg,  3  Stark.  N.  P. 
C.  72.     See  9^.  &  C.  51. 

(t)  Bennet  v.  Spackman,  1  C.  &  P.  274. 

(k)  Mayer  V,  Nias,  1  Bingh.  311;  although  the  goods  were 
agreed  to  be  sold  on  ready  money  terms. 

(/)  JVardv.  Clarke,  1  M.  &  Malk.  497.   And  see  above  p.  1 15. 

(m)  Bisliop  V.  Crawskay,  3  B.  &  C.  415. 

(»)  Fernan  v.  Hankey,  2  T.  R.  113 ;  King  v.  Leiih,  2  T.  R. 
141.  In  the  latter  case,  the  act  of  bankruptcy  was  only  inchoate* 
[The  issuing  of  the  commission  is  not  in  itself  notice  in  law  of  an 
act  of  bankruptcy ;  Sotverby  v.  Brooks,  4  A.  &  B.  523,'] 
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payment  is  enforced  by  coercion  of  law,  as  where 
the  trader  has  recovered  judgment  in  a  suit  at  law, 
before  any  commission  has  been  sued  out  (o)  ;  or 
even  after  a  commission  has  issued,  and  while  it 
remains  in  force,  but  has  not  been  proceeded 
upon  (/?) ;  such  payment  is  protected.  However, 
if  there  be  collusion  between  the  bankrupt  and  the 
party  making  the  payment,  or,  it  seems,  even  if  any 
steps  have  been  taken  by  the  party  to  facilitate  the 
recovery,  as  by  accepting  short  notice  of  trial  (q), 
the  assignees  of  the  bankrupt  may  compel  repay- 
ment. And  the  debtor  ought  to  wait  until  the 
judgment  has  been  actually  obtained;  therefore, 
where  a  creditor  of  the  bankrupt  sued  the  latter 
in  the  Mayor's  Court,  and  an  attachment  issued 
against  ftmds,  in  the  hands  of  a  third  party,  be- 
longing to  the  bankrupt,  it  was  held  that  the  gar- 
nishee was  not  justified  in  paying  the  money  .under 
the  attachment  (r). 

(o)  Foster  v.  AUanwn,  ft  T.  R.  479 ;  Prin  v.  Beal,  S  Keble, 
231  ;  Andrewi  v.  Spicer^  id.  616. 

{p)  Fuller  V.  Gibson,  2  Cox,  24.  And  as  the  debtor  is  safe  in 
paying  the  money  under  a  verdict  at  law  obtained  bond  fide,  it  is 
no  defence  at  law  to  a  suit  for  the  recovery  of  a  debt  due,  that 
the  plaintiif  has  committed  an  act  of  bankruptcy,  of  which  the 
defendant  has  notice,  (2  T.  R.  479)  ;  nor  will  a  Court  of  Equity 
interfere,  (2  Cox,  Rep.  24). 

{q)  2  Cox,  Rep.  26,  per  Ashurst,  J. 

(r)  Windham  v.  Paterson,  I  Stark.  N.  P.  C.  147. 
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Section  IV. — Of  Goods  continuing  in  the  Possession 
of  a  Trader  (whether  Vendor  or  Vendee)  at  the 
Time  of  his  Bankruptcy. 

It  has  been  already  stated^  that  the  continuance 
of  possession  by  the  vendor,  after  a  transfer  of  the 
property  by  a  bill  of  sale,  is  a  strong  badge  of 
fraud,  and  tends  to  show  that  the  sale  was  collu- 
sive, and  void  against  creditors  within  the  statute 
of  £Hzabeth(a)*  By  the  Bankruptcy  Act  it  is 
Property  in  euactcd,  that  if  any  bankrupt,  at  the  time  he  be- 

posteuion  inii 

of  bonknipt  coiucs  bankrupt,  shall,  by  the  consent  and  permis- 

•t  the  time       •  /•   .i_       .  -i  •       i  • 

of  bank-     sion  of  the  true  owner,  have,  in  his  possession, 
'"**  ^'       order,  or  disposition,  any  goods  or  chattels,  where- 
of he  was  the  reputed  owner,  or  whereof  he  had 
taken  upon  himself  the  sale,  alteration,  or  disposi- 
Pftuet  to     tion,  as  owner,  the  commissioners  shall  have  power 

the  assig*  , 

nees.         to  Sell  and  dispose  of  the  same  {b). 

Under  the  statute,  the  goods  must  have  been  in 
possession  of  the  bankrupt  at  the  time  (c)  of  his 

{a)  13  Eliz.  c.  5 ;  supra,  p.  99.  See  the  cases  there  cited  upon 
the  statute  of  Elizabeth.  The  principle  upon  which  those  cases 
are  decided  is  founded  upon  the  analogy  of  this  provision  of  the 
Bankrupt  Act. 

(6)  6  Geo.  IV.  c.  16,  s.  72,  A  similar  enactment  was  contained 
in  the  repealed  statute,  21  Jac.  L  c.  19»  s.  11. 

(c)  Therefore  goods,  coming  into  the  bankrupt's  possession 
after  his  bankruptcy,  do  not  pass  under  the  statute ;  Lyon  v. 
Weldon,  2  Bingh.  334. 
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bankruptcy ;  therefore,  if  the  owner  take  posses- 
sion at  any  time  before  that  event  actually  hap- 
pens, it  will  be  sufficient  to  protect  his  property  (rf); 
though  it  be  but  a  single  day  (e). 

The  goods  must  have  been  in  the  bankrupt's  Mast  have 
possession,  with  the  consent  and  permission  of  the  coaaemof 
true  owner  (/)  ;  therefore,  where  the  vendee  of  a  "^  ' 
chattel  sent  it  to  the  vendor,  in  order  that  some 
alteration  might  be  made,  which  not  being  done, 
he  became  dissatisfied,  and  demanded  it  back 
again,  on  the  bankruptcy  of  the  vendor  before  re- 
delivery to  the  vendee,  the  property  was  held  not 
to  pass  to  the  assignees  {g).  So,  where  the  vendor 
gave  notice  to  the  carrier  to  stop  the  goods  in 
transitu^  but  they  were  delivered  by  mistake  to  the 
bankrupt-consignee,  the  sale  was  held  to  be  re- 
scinded by  the  notice,  and  the  property  to  have 
revested  in  the  vendor  (A).  So,  where  the  true 
owner  demanded  the  goods  on  the  day  before  the 
bankruptcy,  but  the  insolvent  refused  to  deliver 


{d)  Jones  V.  Dwyer,  15  East,  21. 

(e)  Arbouin  v.  WUUamt^  1  Ry.  &  M.  72.  See  per  Parke,  J., 
Smith  V.  Topping,  5  6.  &  Ad.  678;  **  the  dividing  point  is  the 
act  of  bankruptcy."  These  cases  seem  to  overrule  Darby  v.  Smithf 
8  T,  R.  82.] 

(/)  Ex  parte  Bichardson,  in  re  Clieshire,  Buck,  480  ;  Finer  v. 
CadeU,  3  Esp.  88. 

(g)  Carruthers  v,  Patfne,  5  Bingh.  270. 

(A)  Uti  V.  C<np%,  7  Taunt.  169  ;  S.  C.  Holt,  N.  P.  C.  328.— 
Post. 
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them,  the   case  was  held  not  to  be  within  the 
statute  (i). 
What  is  The  possession  of  the  trader's  servant  is  equi- 

possession  valcnt  to  the  possession  of  his  master  (Jc),  and  the 
nipt.  possession  of  a  third  party  will  not  be  deemed 
adverse,  if  the  trader  be  allowed  to  continue  his 
trade  as  usual  with  the  goods  (/).  Property  in 
possession  of  a  bankrupt-vendee  will  pass  to  the 
assignees,  though  the  condition  of  the  sale  were, 
that,  in  the  event  of  bankruptcy,  the  vendor  might 
retake  it  (m).  Property  belonging  to  a  dormant 
partner  will  pass  to  the  assignees  of  the  ostensible 
partner,  in  the  event  of  the  bankruptcy  of  the 
latter  (»). 
What  di-  In  order  to  satisfy  the  statute,  some  overt  act 
possession,  must  be  doue  by  the  trader  to  divest  the  posses- 
sion out  of  himself  (o).  Where  the  goods  remained, 
after  the  sale,  in  the  bonded  warehouse  of  the 
vendor,  till  the  time  of  his  bankruptcy,  though  the 

(s)  Smith  V.  Topping,  5  B.  &  Ad.  674. 

(k)  Jackson  v.  Irvine,  %  Campb.  48.  [As  to  the  admissibility 
of  evidence  of  reputed  ownership,  and  of  a  contrary  reputation, 
see  Gurr  v.  Rutton,  Holt,  N.  P.  C.  827  ;  Oliner  v.  Bartleit,  1  B. 
&  B.  269.     And  see  1  Bingh.  N.  S.  335.] 

(0  Toussaint  v.  Hartop,  Holt,  N.  P.  C.  335 ;  Doker  v.  Hosier, 
•    2  Bingh.  479 ;  Longman  v.  Trip,  %  N.  R.  67. 

(m)  Holroydv.  Gwynne,  2  Taunt.  176. 

(fi)  Ex  parte  Enderby,  2  B.  8c  C.  389,  (seems  to  overrule 
Coldwell  V.  Gregory,  1  Price,  1 1 9.)  And  see  Ex  parte  Dyster, 
2  Rose,  6.  Ca.  256. 

(o)  See  Shm  v.  Hercey,  1  Ad.  &  Ell.  920,  925 ;  Da!ois  v. 
Dale,  Lloyd  &  Welsby,  Merc.  Ca.  291. 
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purchaser's  initials  were  marked  upon  them,  they 
were  held  to  he  in  the  bankrupt's  possession, 
order,  and  disposition,  within  the  statute  (p).  So 
it  is,  if  the  goods  lie  at  a  wharf,  and  the  purchaser 
neglects  to  have  his  name  transferred  in  the 
wharfinger's  books  (q) ;  or,  where  the  goods  have 
been  traded  with  in  the  name  of  the  bankrupt 
vendor  (r). 

But  if  as  good  a  delivery,  as  the  nature  of  the  Symbolical 
case  admits  of.  be  made  by  the  vendor  to  the  pur-  '"''"" 
chaser,  the  property  will  not  pass  to  the  assignees ; 
as,  where  a  quantity  of  timber  is  taken  possession 
of  by  the  symboUcal  delivery  of  a  hal^enny  (s). 
So,  the  assignment  of  the  bill  of  lading  vests  the 
propeiiy  in  a  cargo  of  goods  at  sea  (/) ;  or,  the 
delivery  of  the  grand  bill  of  sale,  of  a  vessel  at 
sea  (u).  So,  the  assignment  of  West  India  Dock 
warrants,  (or  of  any  transfer  tickets  (j?),)  was  held 
to  transfer  the  property  in  sugars,  &c.,  lying  at  the 
docks  (y) ;  or,  the  lodging  of  a  delivery-order  with 

(p)  Knatdes  v.  Horsfally  5  6.  &  A.  134.  See  Lingard  y. 
Messiter,  1  B.  &  C.  308. 

(q)  See  Jones  y  Dxoyer,  15  East,  ^1. 

(r)  Gordon  v.  E.  I.  Company,  7  T.  R.  228. 

(«)  Manton  v.  Moore,  7  T.  R.  67. 

(/)  Brawn  v.  Heatkcoie,  1  Atk.  160.  See  Lempriere  v.  Pusky^ 
ft  T.  R.  485.— Post. 

(tf)  Atkinson  v.  Moling,  2  T.  R.  462. 

{x)  Ridout  V.  Alder,  1  Mont.  103.  See  Wilkinson  v.  Reayf 
Dan.  &  Lloyd,  Merc.  Ca.  202. 

(y)  Lucas  V.  Dorrien,  1  B.  Moore,  29 ;  Greening  v.  Clarke,  4 
B.  &  C.  316 ;  Davenport,  ex  parte,  1  Deac.  &  Chit.  397. 
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Mere  tem- 
porary CU8« 
todj,  not 
within  the 
statote. 


the  wharfinger,  although  the  goods  were  not  actu- 
ally transferred  in  the  wharfinger's  books  (z). 

Where  the  goods  remain  in  the  warehouses  of 
the  vendor^  undistinguished  6*001  the  rest  of  his 
stock,  they  will  pass  to  the  assignees  on  his  bank- 
ruptcy (a).  Otherwise,  if  the  goods  have  been 
kept  distinct,  and  the  purchaser  has,  by  some  act, 
appropriated  them  to  himself ;  as,  where  the  pur- 
chaser of  wine  left  it  with  the  merchant  for  his 
own  convenience,  but  had  the  bottles  sealed  with 
his  own  seal,  and  deposited  in  a  particular  bin(*). 
And,  in  general,  mere  temporary  custody  of  goods 
is  not  within  the  statute  (c) ;  as,  where  the  pur- 
chaser of  a  carriage,  being  abroad,  left  it  for  a 
period  agreed  upon  in  the  custody  of  the  coach- 
maker,  who  afterwards  became  bankrupt  (d) ;  or, 
where  a  purchaser  sends  timber  to  a  wharf  for 
sale,  directing  his  servant  to  sell  them,  and  the 
owner  of  the  wharf  becomes  bankrupt  (e);  or, 
where  a  father  allows  his  son,  as  agent  merely,  to 

(a)  Tucker  v.  Ruston,  2  C.  &  P.  86  ;  Arbomn  v.  Williams,  Ry. 
&  Moo.  7^.     See  2  Campb.  246. 

(fl)  Thacktwake  v.  Cocks,  3  Taunt.  487.  See  WhUe  v.  fVilks, 
5  Taunt.  176 ;  Batten,  ex  parte,  3  Deac.  &  Chit.  328. 

(Jh)  Ex  parte  Marrable,  I  Glyn.  &  Jam.  402. 

(c)  Ex  parte  Flifn,  in  re  Matthews,  1  Atk.  IS5  ;  see  Mutter  v. 
Moss,  1  M .  &  S.  835.  [And  see  above,  p.  Ill,  and  the  cases 
there  cited,  as  to  the  power  of  a  vendee,  being  in  embarrassed 
circumstances  at  the  time  of  the  receipt  of  the  goods,  to  decline 
accepting  them,  and  to  re-transfer  the  property  to  the  vendor.] 

((f)  Bartram  v.  Payne,  3  C,  &  P.  175. 

(e)  Boddy  v.  Esdaiie,  1  C.  &  P.  62. 


PART  VI.  §  4.]  BANKRUPTCY.  125 

cany  on  trade  with  the  goods  (/).  So,  property, 
placed  in  the  hands  of  a  trader  for  some  specific 
purpose,  wiU  not,  in  the  event  of  his  bankruptcy, 
pass  to  the  assignees  (^) ;  thus,  where  an  agent 
contracted  in  his  own  name,  but  in  reahty  on  be- 
half of  his  principal,  to  supply  certain  timber,  the 
timber,  being  placed  in  his  hands  for  the  purposes 
of  the  contract,  was  held  on  his  bankruptcy  not  to 
pass  under  the  statute  {k).  Goods  obtained  under 
false  pretences  do  not  pass(0.  But  goods  sent  to 
a  trader  an  sale  or  return,  remaining  in  his  posses- 
sion at  the  time  of  his  bankruptcy,  though  sent 
only  for  such  special  purpose,  have  been  held  to 
pass  to  the  assignees  (A:) ;  unless  the  trader,  after 
receiving  them,  left  them  unpacked,  and  exercised 
no  act  of  ownership  (/).  And,  where  chattels  and 
fixtures  are  let  on  lease  together  to  a  trader, 
though  the  fixtures  do  not  pass(m),  the  chattels 


(/)  Stafford  v.  Clarke,  1  C.  &  P.  24. 

(g)  Tooki  V.  Hollingworik,  5  T.  R.  215  ;  Moore  v.  Barihropf 
1  B.  &  C.  5 ;  S.  C.  2  D.  &  R.  25. 

{h)  Collins  V.  Forbes^  3  T.  R.  316.  See  Dam  v.  Uving,  Holt, 
N.  P.  C.  275. 

(t)  Gladstone  v.  Hadwen,  1  M.  &  S.  517,  (which  seems  to  over- 
rule Milward  v.  Forbes,  4  Esp.  171.)    See  2  Bingh.  517. 

{k)  Livesay  v.  Hood,  2  Campb.  83. 

(/)  Gibson  v.  Bray,  8  Taunt.  7Q ;  S.  C.  1  B.  Moore,  519.  The 
trader  became  bankrupt  on  the  evening  of  their  arrival. 

(m)  Clark  v.  Crownshaw,  3  B.  &  Ad.  804  ;  Combs  v.  Beaumont, 
5  B.  &  Ad.  72  ;  Boydell  v.  M 'Michael,  1  Cr.  Mees.  &  R.  177. 
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will  be  held  to  go  to  the  assignees,  under  the 
statute  (n). 
Specific  ap-  Where  the  trader,  before  his  bankruptcy,  has 
Sr^t"  specifically  appropriated  certam  property  in  favour 
of  a  third  party,  it  will  not  be  considered  to  be 
within  the  possession,  order,  and  disposition  of  the 
bankrupt,  and  will  not  therefore  pass  to  the 
assignees  under  the  statute : — as,  where  the  trader 
gives  a  written  order,  for  the  sale  of  certain  goods 
in  the  hands  of  a  third  party,  in  order  to  apply 
the  proceeds  to  the  payment  of  an  outstanding 
bill,  but  becomes  bankrupt  before  the  sale  takes 
place  (o);  or,  where  he  requests  the  defendant 
(being  his  debtor)  to  pay  to  J.  S.  (being  his  creditor) 
the  sum  of  money  due  from  the  defendant,  which 
the  latter  promises  to  do,  but  the  trader  becomes 
bankrupt,  after  the  amount  had  been  ascertained, 
but  before  the  payment  has  been  made  (p).  So  it 
is,  where  a  party  accepts  bills  of  exchange  drawn 
by  the  trader,  on  the  faith  of  a  special  agreement> 
that  the  proceeds  of  a  certain  consignment  shall 
be  applied  to  the  payment  of  the  bills  (5^) ;  or, 
where  a  party  advances  money  upon  an  express 

(n)  Horn  v.  Baker ^  9  East,  215  ;  Bryson  v.  PFylte,  1  B.  &  P. 
SS,  n. ;  Sinclair  v.  Stephenson,  2  Bingb.  514 ;  lAngkam  v.  Biggt, 
1  B.  &  P.  82. 

(0)  Bailtf  V.  Culverwell,  8  B.  &  C.  448 ;  Favenc  v.  HuUett,  1 
Campb.  554.     See  Graff  v.  Greffulke,  1  Camph.  89. 

(p)  Crowfoot  V.  Gumey,  9  Bingb.  572 ;  Bedford  v.  Perkins,  3 
C.  &  P.  90. 

(q)  Thomas  v.  Da  Costa,  2  B.  Moore,  386. 
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agreement  that  the  trader  shall  remit  to  him  cer- 
tain proceeds  by  way  of  security  (r).     In  order, 
however,  to  constitute  a  specific  appropriation, 
there  must  have  been  some  express  and  positive 
agreement,  or  some  specific  order  given  by  the 
trader;  a  mere  general  agreement (^),  or  a  bare 
direction  (^)  to  the  party  holding  the  property,  to 
apply  it  to  a  certdn  purpose,  is  insufficient.     An 
agreement  by  the  trader  to  assign,  on  a  contingency, 
goods  uncertam  in  quantity,  and  remaining  un* 
ascertained  until  the  bankruptcy  happens,  will  not 
amount  to  a  specific  appropriation : — thus,  where 
the  trader,  in  pursuance  of  an  agreement  with 
J.  S.,  who  was  under  liabilities  as  indorser  of 
several  l»lls  drawn  by  the  trader,  gave  directions 
to  his  agent  abroad  to  hand  over,  in  favour  of  J.  S., 
such  property  in  the  agent's  hands  as  might  be  suf- 
ficient to  cover  the  amount  of  bills  that  eventually 
might  not  be  paid, — it  was  held,  after  the  bank- 
ruptcy of  the  trader,  that  there  had  been  no  legal 
or  equitable  assignment  of  the  property  to  J.  S. ; 
and  the  assignees  accordingly  recovered  the  value 
in  trover  (w). 


(r)  Fisher  v.  MiUer,  1  Bingh.  150.  And  after  the  appropii- 
atkfn  has  once  been  raade^  even  tbe  trader  himself  before  his 
bankruptcy  has  no  power  to  rescind  it :  for  it  is  difFerent  from  a 
mere  order  to  an  agent  to  pay  money,  which  is  countermandable 
at  any  time  before  execotion;  See  1  Bingh«  155. 

(«)  Carter  v.  Barclay,  8  Stark.  N.  P.  C.  43. 

(t)  William  v.  Everett,  14  East,  582. 

(ti)  Carvalho  v.  Burriy  4  B.  &  Ad.  382 ;  S.  C.  (affirmed  in 
error)  1  Ad.  &  £11.  883. 


* 
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Property  in  Property  in  the  possession  of  the  bankrupt  in 
not  withiu'  auter  droit  does  not  pass  to  the  assignees  (a:*) ;  such 
as,  property  which  he  possesses  as  trustee  (^),  or, 
as  executor  or  administrator  (js:),  or,  as  bailee, 
where  the  possession  is  notorious  as  such(flj),  or, 
as  factor (i).  And  it  was  held  that,  where  the 
property  had  been  sold  by  the  factor,  who  became 
bankrupt  before  the  price  was  paid,  the  principal 
might  sue  the  purchaser  for  the  price  (c) ;  or,  if 
the  price  has  been  paid  to  the  assignees,  he  may 
recover  it  from  them(rf).  But  if  the  bankrupt  has 
received  the  price,  the  principal  has  no  other 
remedy  than  to  prove  the  debt,  as  a  general 
creditor,  against  the  estate ;  unless  bills  have  been 
received  in  payment,  or  other  property  specifically 
distinguishable  from  the  property  of  the  bank- 
rupt (e). 

(x)  Winch  V,  Keeky,  1  T.  R.  619. 

{y)  S.  C. ;  Carpenter  v.  MameU,  3  B.  &  P.  40.     See  Copeland, 
ex  parte,  2  Mont.  &  Ayrt.  191,  per  ErskinCf  C.  J. 
(z)  Bennei  v.  Davis,  2  P.  Wms.  818. 

(a)  Wation  t.  Peache,  1  Biiigh.  N.  S.  3Z7. 

(b)  Garret  v.  Culham,  Bull.  N.  P.  42.  [So,  where  the  bankrupt 
had  authority  to  sell  in  the  name  of  the  consignor,  and  wrong- 
fully sold  the  goods  in  his  own  name;  Carto,  ex  parte,  2  Mont. 
&  Ayr.  39.] 

(c)  Scrimshire  v.  Alderton^  2  Str.  1 18£.     See  per  Lord  Mans-' 
Jieldj  Cowp.  255. 

((/)  Ex  parte  Murray,  Co.  B.  L.  884.     See  Willes,  404. 
{e)  Scott  V.  Surman,  Willes,  400 ;  Wfntecomb  v.  Jacob,  1  Salk. 
160 ;  Taylor  v.  Plutner,  8  M.  &  S.  5Q2. 
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CHAP.  IV. 

OF  SALES  VOID  AT  COMMON  LAW. 

Sales  may  be  void  at  common  law ;  I.  On  the 
ground  of  Fraud ;  II.  On  the  ground  of  Immo- 
rality ;  III.  As  being  against  Public  Policy. 


Section  I. — Of  Sales  void  by  Fraud. 

1.  Fraud  against  the  Vendee. 

If  the  vendor,  or  his  agent  (aj),  be  guilty  of  fraud  Fraud 
against  the  vendee,  the  contract  of  sale  cannot  in  "fnd^i. 
general  be  enforced. 

Thus,  in  sales  by  auction,  the  employment  of  PufRng. 
'puffers J  in  order  to  enhance  the  price  of  the  goods, 
without  giving  notice  to  the  bidders,  is  fraudu- 
lent (i).  So,  where  a  false  description  of  the  goods 
is  given  in  the  catalogue  of  sale(c),  or  other- 
wise (rf):  and  a  stipulation,  that  the  sale  shall  not 

(«)  mi  V.  Gray,  1  Stark,  N.  P.  C.  4S4. 

(&)  Crowder  v.  Austin,  S  Bingb.  368.     See  next  Chapter. 

(c)  C&oerley  v.  Burrell,  5  B.  &  A.  257.-^Post. 

(<0  Sieaard  v.  Coeivelt,  1  C.  &  P.  2S;  Flight  v.  Booth,  1 
Bingh.  N.  S.  370 ;  Loi/es  v.  Rutherford,  Sugd.  Vend.  p.  309, 
(^th  ed.) ;  Duke  of  Norfolk  v.  Worthy,  1  Campb.  337 ;  Trower 
V.  Newcome,  S  Mer.  704. 
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be  void  through  any  mis-statement,  will  be  held  to 
apply  only  to  inadvertent  errors,  and  not  to  wilful 
misdescriptions  (e).     But  the   Court  will  give   a 
reasonable  constructicm  to  the  agreement ;  and^  to 
vacate  the  contract,  the  misdescription  must  be 
'  material  (/).     It  seems  that,  if  the  vendee  knew 
the  description  to  be  false,  he  cannot  take  advan- 
tage of  the  defect,  either  at  law  or  in  equity  (^). 
Goods  sold       Where  goods  are  sold  with  all  faults,  the  sale  is 
J^^       nevertheless  void,  if  the  vendor  knew  of  latent 
defects,  and  used  secret  means  to  conceal  them,  or 
if  he  fraudulently  misrepresented  the  condition  at 
the  tim^  of  the  sale  (A).     But  the  vendor  is  not 
liable,  provided  he  used  no  artifice  to  conceal 
them(i).     Lord  Kenyon  indeed  held,  that  mere 
knowledge   of  the  defects   on  the  part   of  the 
vendor  was  sufficient  to  avoid  the  sale,  and  that 
the  terms  of  taking  the  goods  "  with  all  faults  " 
must  be  understood  to  relate  only  to  those  defects, 
which  the  purchaser  could  have  discovered,  or 
with  which  the  vendor  was  unacquainted  (A:).     But 


(c)  Norfolk  V.  Worthy,  1  Campb.  3S7 ;  Leach  v.  Mullett,  S 
C.  &  P.  115. 

(/)  Belworth  v.  HasseU,  4  Campb.  140 ;  Day  v.  Fynn,  OweD, 
133 ;  Bowles  v.  Atkinson,  Sugd,  Vend.  p.  dl7, 

(g)  Dyer  v.  Hargrove,  10  Yes.  Jun.  505  ;  Sugd.  Vend.  p.  310. 
Sdeniia  utrinque  par  pares  facit  contrahentes,    . 
'    (A)  Schneider  v.  Heath,  3  Campb.  506  ;  Fletcher  v.  Bmsher,  % 
Stork.  N.  P.  C.  561. 

(f)  Bagkhole  v.  Walters,  3  Campb.  154. 

(k)  Mellish  v.Motteux,  Peake,  115. 
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Lord  EUenborough  was  of  opinion  that,  where  an 
article  was  sold  ^'  with  all  faults/'  it  was  quite  im* 
material  how  many  belonged  to  it  within  the 
knowledge  of  the  seller,  unless  he  used  some  arti* 
fice  to  disguise  them,  and  to  prevent  their  being 
discovered  by  the  purchaser*  *'  The  very  object  of 
introducing  such  a  stipulation  is,  to  put  the  pur^ 
chaser  on  his  guard,  and  to  throw  upon  him  the 
burden  of  examining  all  faults  both  secret  and 
apparent ;  it  would  be  most  inconvenient  and  un^ 
just  if  men  could  not,  by  using  the  strongest 
terms  which  language  affords,  obviate  disputes 
concerning  the  quality  of  the  goods  which  they 
seU(9;i)."  However,  the  stipulation,  that  the  article 
•  is  to  be  sold  '*  with  all  faults,"  will  be  intended  to 
mean  all  faults  which  it  may  have  consistently  with 
its  being  the  thing  described ;  therefore,  if  a  silver 
service  is  contracted  to  be  sold  on  theie  terms,  and 
it  turns  out  to  be  plated,  the  vendor  would  be 
liable  (;i). 

Where  the  goods  are  sold  by  sample,  if  the  bulk  bj  sample. 
of  the  commodity  bargained  for  does  not  corres^ 
pond  with  thie  sample,  the  vendee  is  at  liberty  to 
rescind  the  contract ;  and  he  has  a  right  to  inspect 
the  bulk  and  compare  them  together,  independently 
of  any  usage  of  trade  (p).     Even  if  there  have 

— M^— ^— »..»^^— i^tM*^ ■  I  n  I'll  I         n  I    ■«  I  I    -      ii«P-    .     a.     11        ■■-  I 

(w)  Bagkhole  v.  Walters,  S  Campb.  154.    See  Ball  &  Beatty, 
515;  Sngd.  Vend.  p.  313,  (9tli  ed.). 
(«)  Per  curiam,  5  B.  &  A.  241.— -Post, 
(o)  Larymer  v.  Smitk,  1  B.  &  C.  1 ;  S.  C.  2  D.  &  R.  23. 
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been  no  actual  fraud,  but  merely  negligence  or  in- 
advertence,  the  vendee  may  set  up>  in  bar  of  the 
action,  the  fact  that  the  sample  does  not  accord 
with  the  bulk ;  though  it  be  proved,  that  the  usual 
custom  is  to  make  an  allowance  for  the  inferior 
quality  (j>).  But  where  the  contract  was,  that  such 
a  quantity  of  the  goods  sold,  as  might  be  deemed 
unmerchantable,  should  be  rejected,  the  defendant 
was  held  bound  to  accept  so  much  as  might  be 
proved  to  be  of  merchantable  quality  (^). 

By  written  Where  the  goods  are  sold  by  written  contract,  and 
not  by  sample,  it  is  a  good  defence  to  the  action 
that  they  do  not  correspond  with  the  description ; 
and  it  is  not  enough  for  the  plaintiff  to  show  that 
they  correspond  with  a  sample  exhibited  at  the 
time  of  8ale(r).  So,  on  the  other  hand,  the  pur- 
chaser cannot  give  in  evidence,  in  such  case,  that 
the  goods  do  not  correspond  with  the  sample,  if 
there  be  no  reference  to  the  sample  in  the  sale* 

Willi  a       note  (A    Where  the  goods  are  sold  with  a  war* 

warranty.  ^  '       ^  *^ 

ranty,  it  is  a  good  defence,  that  a  deceitful  repre- 
sentation has  been  made,  and  that  the  goods  do 
not  correspond  with  the  warranty  (f). 

(p)  Hibhert  v.  Shee^  1  Campb.  113. 

{q)  Graham  v.  Jackson^  14  East,  498. 

(r)  Tye  v.  Fynmorcy  S  Campb.  462. 

(s)  Meytr  v.  Everth,  4  Campb.  22.  [But  the  purchaser  might 
have  maintained  an  action  for  deceit,  ibid,  per  Ld.  EUenb.  C.  J.] 

(0  Poulton  V.  Lattimore,  9  B.  &  C.  259  ;  Lewis  v.  Cosgrave,  2 
Taunt.  2.  See  Hupe  v.  Phelps,  2  Stark.  N,  P.  C.  480.  Rej;  v. 
Pywell,  1  Stark.  N.  P.  C.  402.— Post. 
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The  vendee  must  object  to  the  quality  within  a  veudec 
reasonable  time^  if  he  intends  to  set  up,  as  a  de-  whhiiTrea^ 
fence  to  the  action,  that  the  commodity  does  not  time. ' 
accord  with  the  sample  exhibited,  or  with  the 
representation  made  by  the  vendor;  therefore, 
where  the  defendant  acquiesced  for  a  month,  and 
put  up  the  goods  to  be  resold,  he  was  compelled  to 
complete  the  contract  (w).  So,  where,  after  dis- 
covering the  fraud,  the  vendee  continues  to  deal 
with  the  property  as  his  own,  he  cannot  afterwards 
recover  back  the  money  (.r);  not  even,  it  seems, 
if  he  subsequently  discover  some  additional  inci- 
dent in  the  fraud  (j^).  The  giving  a  bill  of  ex- 
change, or  promissory  note,  does  not  preclude  the 
vendee  from  giving  evidence  of  actual  fraud  in  the 
sale,  in  an  action  by  the  vendor  on  the  security  (;8:) ; 
though  the  defendant  is  estopped  from  objecting 
on  any  other  ground  to  the  reasonableness  of  the 
demand,  as,  that  the  goods  were  dama|||Mn  quality, 
or  that  the  price  was  exorbitant  (^f). 

■-      ■    I.,.  ■  ■      «.  I       »  ■  .    I  I  II.  m  I.  iM    I       I  » 

(tt)  Parker  v.  Palmer,  4  B.  &  A.  387 ;  Mihter  v.  Tucker,  1 
C.  &  P.  15 ;  Percival  v.  Bktke,  2  C.  &  P,  514.  And  see  below, 
Book  II.  Part  2,  Chap.  iii. 

(x)  Campbell  v.  Fleming,  1  Ad.  &  Ell.  40 ;  S.  C.  3  Nev.  4 
Man.  834. 

(y)  S.  C. 

(z)  Solomon  V.  Turner,  1  Stark.  N.  P.  C.  51 ;  Fleming  y.  Simpsoni 
1  Campb.  40,  n. ;  Lewis  v.  Cosgrave,  2  Taunt.  2. 

(a)  Morgan  v.  Richardson,  1  Campb.  40,  n.,  (cited  7  East, 
482);  Knox  v.  Whalley,  1  Esp.  159 ;  Obbard  v.  Betham,  1  M.  & 
Malk.  483 ;  7>e  v.  Gwynne,  2  Campb.  346; 
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Suf/pmno        The  suppressio  vert  will  vitiate  a  contract  of  sale. 


MVf* 


as  much  as  the  aUegatio  falsi(jbi).  If  the  seller 
fraudulently  conceal  what  he  ought  to  communi* 
cate^  he  is  equally  guilty  of  fraud  as  if  he  expressly 
asserted  what  was  not  true.  There  is  no  distinc- 
tion in  effect  between  an  active  and  a  passive  com- 
munication (c).  ThuSj  where  in  the  purchase  of  a 
picture  represented  to  be  a  Claude,  the  vendee  was 
known  to  entertain  the  erroneous  opinion,  that  the 
picture  had  been  in  the  cabinet  of  an  individual 
who  had  the  reputation  of  a  connoisseur,  it  was 
held  by  Lord  EUenborough,  C.  J.,  that  the  plaintiff 
could  not  recover,  even  if  the  painting  were  proved 
to  be  a  genuine  Claude  (^). 
Trickery  If  the  vcndor  endeavours  by  a  trick  to  induce 
trivwce!  the  purchaser  to  enter  into  a  foolish  contract,  even 
where  the  sale  is  not  absolutely  avoided,  the  plain- 
tiff will  not  be  allowed  to  recover  more  than  a 
reasonablect^y^lue  (e).  Therefore,  where  the  de- 
fendant had  been  induced  to  offer,  in  payment  for 
a  horse,  a  barleycorn  for  the  first  nail  in  the  shoe, 
doubling  the  price  in  progression  for  every  other 
nail,  the  judge  directed  the  jury  to  give  the  value 
of  the  horse  in   damages  (/).     So,  where  the 

(b)  See  1  £ast,  318. 

(c)  See  Early  v.  Garrett,  9  B.  &  C.  932,  per  Bayley^  J. ;  Carter 
V,  Boehmy  3  Burr.  1905 ;  S.  C.  1  Bl.  Rep.  593. 

{d)  Hill  V.  Gray,  1  Stark.  N.  P.  C.  434.  And  see  Stevens  v. 
Adamon,  2  Stark.  N.  P.  C.  422  ;  Granger  v.  Worms,  4  Campb. 
83. 

(c)  See  1  Wils.  295,  per  Lord  Hardrvkke,  C.  J. 

(/)  James  v,  Morgan,  1  Lev.  111.     See  Thomborofu  v.  fFhit- 
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vendor  takes  advantage  of  the  needy  and  em- 
barrassed circumstances  of  an  expectant  heir,  and 
sells  to  him,  on  credit,  at  extravagant  prices,  goods, 
Mrhich  he  knows  will  be  immediately  resold  at  a 
loss  in  order  to  raise  money,  the  defendant  will  be 
relieved  in  equity  (g).  So,  where  the  vendor  takes  imbecility 
advantage  of  the  imbeciUty  (A),  or  of  the  in-  ©f  pur-"^*^ 
ebriety(«),  of  the  purchaser,  to  induce  him  to  enter  ^^^'' 
into  a  disadvantageous  bargain,  the  contract  will 
not  be  enforced.  It  seems  to  have  been  formerly 
held,  eyen  in  equity,  that  a  party  entering  into  a 
contract  when  in  a  state  of  intoxication,  was  not 
entitled  to  relief,  unless  some  fraud  or  contrivance 
had  been  practised  by  the  other  party  (A:) ;  but 
probably  the  contract  would  now  be  held  void,  if 
the  defendant  could  show  that  he  was  so  drunk  at 
the  time  that  he  did  not  know  what  he  was  doing, 
although  the  drunkenness  were  entirely  his  own 
act(/), 

acre,  2  Ld.  Raym.  1164 ;  Boldero  v.  Andrcm^  (cited  Bull.  N«  P. 
156)  ;  see  1  Vent.  65,  ^^7. 

(g)  King  V.  Handetf  4  Sim.  223.  See  BoMnquet  v.  Daskufoodf 
Ca.  temp.  Talbot,  38. 

(h)  Ante^  p.  42  ;  Levy  v.  Baker^  1  M.  &  Malk.  106,  n. 

(0  Fentm  v.  HoUoway,  1  Stark.  N.  P.  C.  126 ;  PUt  v.  SmUk, 
3  Campb.  33  ;  Cole  v.  Robinif  Bull.  N.  P.  172 ;  Yates  v.  Boofif 
ibid. ;  Butler  v.  MulvihUl^  1  Bligb,  137.  See  Gregory  y«  FrazeTf 
3  Campb.  454. 

(k)  Johnson  v.  Me^icott,  3  P.  Wms.  130,  n. ;  Cooke  v.  Clay- 
worth,  18  Yes,  Jun.  12. 

(0  Cole  V.  Robins,  referred  to  in  Bull.  N.  P.  172 ;  Fonbl.  Eq. 
67  ;  Chit.  Contracts,  p.  113  (2d Ed.);  Coryy,  Cory,  1  Vez.  19; 
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2.  Fraud  agaimt  the  Vendor. 

If  the  purchaser  be  guilty  of  fraud,  the  vendor 
will  not  be  compelled  to  complete  the  contract. 
Thus,  where  the  plaintifP,  at  an  auction,  addressed 
the  company  present,  and  stated  that  he  had  been 
ill  used  by  the  owner^  and  had  a  claim  upon  him, 
whereby  they  were  deterred  from  bidding,  and  the 
article  was  knocked  down  at  one-fourth  of  the 
prime  cost,  it  was  held  that  the  action  could  not 
be  supported  (m).  However,  a  purchaser  is  not 
bound  to  disclose  the  highest  price  which  he  is 
willing  to  give  for  goods  offered  to  sale,  and  it  is 
not  every  false  statement  made  by  him  that  will 
be  sufficient  to  avoid  the  sale,  or  to  render  him 
liable  to  an  action  of  deceit  (n). 

Where  a  party  procures  the  goods  to  be  deliver- 
ed to  him,  under  false  pretences,  the  transfer  does 
not  change  the  property  (p) ;  as,  where  at  the  time 

(ill)  Fulkr  V.  Abrahams,  3  6.  &  B.  116.  See  Levi  r.  Levi,  6 
C.  &  P.  239. 

(n)  Vernon  v.  Ket/es,  4  Taunt.  488 ;  (in  the  Exchequer  Chamber, 
affirming  judgment  of  K.  B.,  12  East,  632). 

(o)  Noble  V.  Adams,  7  Taunt.  59  ;  Anon,,  6  Mod.  114.  See 
Gladstone  v.  Hadwen,  1  M.  &  S.  517  ;  Taylor  v.  Plvmer,  3  M. 
&  S.  562 ;  Rex  v.  Jackson,  3  Campb.  370  ;  Rex  v.  Lara,  6  T.  R. 
565,  [It  was  held  in  one  case  that  goods,  obtained  by  a  trader 
through  a  conspiracy  to  defraud  the  vendor,  passed  to  the 
assignees  on  the  bankruptcy  of  the  former ;  {Mihvard  v.  Forbes, 
4  Esp.  171.)  But  this  is  contrary  to  the  principle  that,  where 
there  is  fraud,  the  property  is  not  changed ;  and  the  case  appears 
to  be  overruled  by  Gladstone  v.  Hadwen,  And  see  Harrison  v. 
Walker,  Peake,  111 ;  AlAotts  v.  Bury,  2  B.  &  B.  369  ;  Kilby  v. 
Wilson,!  Ry.  &M.  178.] 
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of  obtaining  the  goods^  the  vendee  had  a  precon- 
ceived design  not  to  pay  for  them^  having  given, 
by  way  of  fictitious  payment,  a  check  upon  his 
bankers,  which  was  not  honoured,  because  he  had 
overdrawn  his  account  many  months  (j>).  So  it  is, 
where,  at  the  time  of  giving  the  check,  the  pur- 
chaser had  no  reasonable  ground  to  expect  that  it 
would  be  paid(y).  But  it  was  held,  that  the 
vendor  could  not  maintain  an  action  for  goods  sold 
and  delivered,  which  were  to  be  paid  for  by  a  bill, 
if  the  agreement  was,  that  the  vendee  was  not  to 
be  liable  in  the  event  of  the  bill  not  being  paid  (7'). 
And  assumpsit  cannot  be  maintained  before  the 
time  of  credit  has  expired,  although  there  be  a 
clear  case  of  fraud ;  as,  where  the  vendee  gave 
bills  in  pa3anent,  which  he  had  obviously  no  inten- 
tion of  discharging,  having  immediately  sold  the 
goods  off  at  reduced  prices  (^).  The  vendor 
ought,  under  such  circumstances,  to  treat  the  con-  . 

(p)  Bristol  {Earl)  v.  WHsmore,  1  6.  &  C.  614.  Whether 
the  vendee  had  such  a  preconceived  design  is  a  question  of  fact 
which  ought  to  he  left  to  the  jury ;  per  Abbott,  C.  J.»  ibid.  5%\. 
See  Kilby  v.  Wilson,  1  Ry.  &  Moo.  178 ;  Irving  v.  Motley,  5  M. 
&  Payne,  380 ;  S.  C.  7  Bingh.  54S. 

{q)  Hawse  v.  Crowe,  1  Ry.  &  M*  414. 

(r)  Read  v.  Hutclamson,  3  Campb.  35£,  cor.  Lord  EUenborougk, 
C.  J.  [But  his  lordship  observed,  that,  if  the  defendant  knew 
at  the  time  that  the  bill  was  worth  nothings  the  vendor  might  have 
nmintained  case  for  deceit,  or  trover«] 

{s)  Fergusson  y^Carrington,  9  B.  &  €•  59 ;  Stristt  v.  Smitk^  1 
Cr.  M.  &  Rose.  $12 ;  De  Symms  v.  Minchwich,  I  Esp.  430.-^- 
Post. 
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tract  as  null,  and  bring  trolrer  for  the  gOodfi  (f) ; 
beclkuse,  if  he  confirmis  the  contract  at  all,  he  must 
confirm  it  altogether,  and  he  will  not  be  allowed 
to  substitute  a  contract  different  in  effect. 
Goods  ob-  Whire  the  vendee  obtains  the  goods  by  threats, 
threats.  either  to  the  person  or  goods,  even  if  there  have 
been  a  colourable  sale  by '  the  pajonent  of  some 
portion  of  the  value,  no  property  passes  by  the 
sale(ie)«  So,  where  the  vendor  is  under  duress  at 
the  time,  he  may  afterwards  avoid  the  sale  (of). 

3.  Fraud  dgainst  Third  Parties. 
Fraad  If  the  Sale  be  fraudulent  against  third  parties, 

rnger..  it  caunot  be  enforced.  The  principal  class  of 
cases  is,  where  the  conveyance  is  fraudulent  against 
creditors ;  but  as  such  sales  are  the  subject  of 
statutory  enactment,  they  have  already  come  under 
consideration  (^).  On  the  same  principle,  where 
the  sale  is  merely  colourable,  in  order  to  protect 
the  goods  from  an  anticipated  distress,  it  is  null 
and  void(^). 

(0  9  B,  &  C.  60»  per  Parke,  B.  See  below,  Book  II.  Part  i, 
Chap.  !▼.  Of  Trover  by  Vendor. 

(u)  Simon*e  Case,  2  East,  P.  C.  71S  $  S  Ituss.  Crim.  L.  712. 

(x)  Bac.  Abr.  Duress,  A ;  ^  Inati  483.  See  AsUe^  ▼»  Meynvldst 
t  Stra.  915. 

(jr)  Chap.  iti.  Part  5  ;  p.  98.  [Lord  MansfieU  C.  J.  said,  that 
**  the  principles  and  rules  of  the  comnion  law  are  so  strong  against 
fraud  in  every  shape,  that  the  common  law  would  haye  attained 
every  end  proposed  by  the  atatutea  Id  Slia.  c.  5^  and  1t7  Eliz. 
c.  4,"  Cowp.  434k] 

(z)  Himell  y.  WUte,  1  M.  &  Rob.  400. 
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Where  a  friend  of  the  defendant  had  f^eed  to 
give  the  plaintiff  a  certain  sum,  which  he  under* 
stood  to  be  the  fiill  purchase-money,  for  gQods,  in 
advancement  of  defendant,  it  was  held,  that  any 
secret  agreement,  between  plaintiff  and  defendant, 
that  the  latter  should  pay  a  further  sum,  was  a 
fraud  upon  the  friend,  and  that  the  plaintiff  could 
not  recover  {a).  Where  there  is  a  fraud  upon  the 
real  owner  of  the  property  transferred,  as,  where 
stock  is  sold  under  a  forged  power  (i),  the  property 
is  not  changed  by  the  sale.  And,  even  in  the  case 
of  sales  in  market  overt,  although  the  general  rule  is, 
that  the  property  is  vested  in  the  purchaser  against 
the  whole  world,  however  tortious  may  have  been 
the  possession  of  the  seller  (c),  yet,  if  the  purchaser 
be  particeps  criminis,  the  sale  will  not  be  binding, 
and  the  owner  may  retake  the  property ;  as,  where 
the  purchaser  knows  that  the  seller  is  not  the 
rightful  possessor  (d),  or  where  he  has  given  no 
valuable  consideration  for  the  goods  (e). 

In  an  action  brought  against  the  sheriff  for  Fraud 
seizing  goods,  it  appeared,  that  a  voluntary  bill  of  mwm 
sale  had  been  made  of  the  goods  to  the  plaintiff 

(a)  Jackson  v,  Duehaire,  S  T.  R.  551 ;  Pidcock  v.  Biskop,  3  B. 
&  C.  605.  Se«  Cocktboi  .▼.  Bennett,  Z  T.  R«  76^;  Wylmtd  v. 
&ta^w^  4  £sp.  179. 

(6)  Marsh  v.  Keaimg,  1  Bingb.  N.  S.  19$, 

(c)  See  belowi  Chap.  vi. 

(i)  2  Inst  713;  2  Bl.  Caimn,  p.  450. 

(e)  /6ui.— Post. 
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by  his  father^  the  former  owner,  who  was  in  New- 
gate at  the  time^  and  was  afterwards  executed  for 
felony : — the  Court  held,  that  the  sale  was  void, 
being  with  the  intent  to  defraud  the  king(/).  But 
Holt,  C.  J.,  said,  that  a  band  fide  sale  for  valuable 
consideration  would  have  been  valid ;  because  the 
party  had  a  property  in  his  goods  until  conviction. 


Section  II. — Of  Sales  void  on  the  ground  of 

Immorality. 

Immoral         Coutracts  arising  out  of  an  immoral  transaction, 

contracts* 

or  entered  into  for  the  furtherance  of  some  im- 
moral purpose,  cannot  in  general  be  enforced  (aj)  ; 
for  the  maxim  of  law  is, "  e»r  turpi  causd  nan  oritur 
actio^\b).  Thus,  in  a  case  where  the  defendant 
was  proved  to  have  given  a  general  order  for  *^  all 
the  caricatures  that  had  ever  been  published,'*  it 
was  held  that  the  plaintiff  could  not  recover  the 
value  of  prints  furnished  of  an  obscene,  immoral, 

(/)  Jor^^  V.  Ashurtt,  Skinner,  357 ;  S*  P.  Morewood  v.  Wilkes, 
6  a  &  P.  144 ;  Shaw  v.  Bran,  I  Stark.  N.  P.  C.  31 9« 

(a)  Walker  v.  Perkins,  3  Burr.  1568  ;  S.  C.  1  Bl.  Rep.  517 } 
Popldt  y.  Stockdale,  1  Ry.  &  M.  337 ;  Stockdale  v.  Onwhyn,  5  B. 
&  C.  173 ;  Gale  t.  Leckie,  9,  Stark.  N.  P.  C.  107. 

(()  Yet,  in  general,  however  immoral  or  otherwise  illegal  a  con- 
tract may  be,  if  it  has  been  completed  and  the  money  paid,  no 
action  will  lie  to  recover  back  the  money,  when  both  parties  are 
in  pari  delicto  ;  on  the  principle  of  the  maxim,  **  potior  est  conditio 
defendentia.''  See  Hrnvson  v  Hancock,  8  T.  R.  575 ;  Bull.  N.  P. 
13IS. 
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or  libellous  character  (c).  So^  it  has  been  held  to 
be  a  good  defence  to  an  action  for  use  and  occupa- 
tion, that  the  house  was  let  for  the  purposes  of 
prostitution  (d) ;  especially  if  the  plaintiff  partici^ 
pated  in  the  guilty  profits  (e). 

But  the  vendor  may  recover  for  clothes  sold  to 
a  prostitute,  though  he  had  notice  of  her  aban-* 
doned  way  of  life,  unless  he  has  done  something 
expressly  in  furtherance  of  it,  and  expected  to  be 
paid  out  of  the  profits  of  prostitution  (/)•  So,  it 
was  held  that  a  washerwoman  might  recover  for 
washing  clothes  for  a  prostitute,  though  the  articles 
principally  consisted  of  expensive  dresses,  and  the 
plaintiff  knew  to  what  purposes  they  were  intended 
to  be  applied  f^). 


Section  III. — Of  Saks  void,  as  being  against  Public 

Policy. 

Sales  of  goods  and  chattels,  void  on  the  ground 
of  express  statutory  prohibition,  have  been  al- 
ready considered  (a) ;  but,  even  where  there  is  no 

* 

(c)  Fores  y.  Johnes^  4  Esp.  97« 

(O  JenmngB  y.  Tkrogmorton^  Ry.  &  M.  251 ;  Oirardy  v. 
Richardson,  1  Esp.  IS ;  S.  C.  1  B.  &  P.  340;  Crisp  v.  CkurduU, 
cited  1  B.  &  P.  340 ;  Appieton  v.  CampbeU,  ^C.8cF.  347. 

(c)  Homrdy.  Hodges,  1  Selw.  N-P.  68,  (6th  Ed.) 

(/)  Bofwry  v.  Bennett,  1  Campb.  848. 

(g)  Uoyd  V.  Johnson^  1  B.  &  P.  340 ;  See  the  remarks  of 
Bidkr,  J. 

(«)  Chap,  iii\  Part  8 :  p.  84. 
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Said        positiye  ^ttactmenl;,  a  contract  may  be  void  at  com^ 

agunstpub- 

lie  poUcy,  mon  law^  on  the  ground  of  being  contrary  to  the 
principles  of  public  policy  (A).  Thus  it  was  held, 
that  no  action  could  be  maintained  on  a  contracti 
for  the  sale  of  the  command  of  a  ship  employed  in 
the  service  of  the  East  India  Company^  entered 
into  without  the  knowledge  of  the  Company  (c). 
So,  where  the  plaintiff  had  contracted  to  sell  to 
the  defendant  a  share  in  a  ship  destined  to  export 
military  stores  to  South  America,  contrary  to  an 
order  of  council  then  in  force,  it  was  held  that,  as 
nothing  appeared  to  prove  that  the  illegal  purpose 
had  subsequently  been  either  legalized  or  aban- 
doned, the  vendor  could  not  recover  (d).  But  he 
might  have  recovered,  had  a  licence  been  subse- 
quently obtained,  or  any  other  act  done  to  legalize 
the  adventure  (e). 

(b)  See  Josephs  v.  Pebrer,^  1  C.  &  P.  341 ;  Bristaw  v.  Waddrng- 
ton,  (ia  error)  2  N.  R.  $55;  Janti  v.  Randall^  Cowp.  39; 
Jllan  V.  Heam,  1  T.  R.  56;  Athetford  v.  Beard,  2  T.  R.  610 ; 
Wyait  V.  Buhner,  2  Esp.  537;  Hartley  v.  Bice,  10  East,  22; 
MitckeU  V.  Reynoids,  1  P.  Wins.  181 ;  Bridge  v.  Cage,  Cro.  Jac. 
103 ;  De  Begnis  v.  Armiiage,  10  Bingb.  107 ;  Chit.  Bills,  p.  74, 
(6th  Ed.) 

.  (c)  Blachfotd  V.  Presion,  8  T.  R#  89 ;  tee  4  Ve8«  Jun.  815. 
And  see  Card  v.  Hope,  S  B.  &  C.  661 ;  Batiersby  v«  Sa^ilh  8 
Madd.  110  ;  Qarforth  v.  Pearmf  1  H.  BL327 ;  Parsons  t.  Thom^ 
son,  1  H.  BI.  322;  Stackpde  v.  EofU,  2  Wils.  133;  WaUier  v. 
Chapman,  Lofil,  342. 

(d)  HoUcMd  V.  HaU,  1  B.  &  A.  53. . 

(e)  See  Sewell  v.  Roy.  Exch,  Company,  4  Taunt.  856 ;  Haines 
V,  Busk,  5  Taxiut.  521  ;  S.  C.  1  M^rsh.  191. 
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It  has  been  held^  that  where  a  brewer  enters  into 
an  agreement  with  a  publican  to  supply  him  with 
beer^  and  the  latter  agrees  to  take  all  his  beer,  the 
agreement  cannot  be  enforced,  unless  the  brewer 
can  prove  that  he  has  supplied  good  liquor,  and 
such  as  to  give  general  satisfaction  tq  customers  (/). 
A  publican  cannot  recover  the  value  of  beer  fur- 
nished to  third  parties  by  the  order  of  a  person 
who  has  been  in  the  habit  of  becoming  intoxicated 
in  his  house  (^). 

A  gambling  contract  cannot  be  enforced.  Where  Wagenng 
the  agreement  is,  that  the  goods  shall  be  delivered  *^^"  *****"* 
by  a  certain  day,  and  the  vendor,  at  the  time  of 
the  contract,  neither  has  the  goods  in  his  posses* 
sion,  nor  has  any  reasonable  expectation  of  obtain- 
ing them  by  consignment,  but  intends  to  go  into 
the  market  and  buy  them,  this,  it  seems,  will  be 
considered  a  wagering  and  improper  speculation, 
and  the  vendor  cannot  maintain  an  action  for  non- 
performance of  the  contract  (A).  On  a  similar 
principle  the  sale  is  void,  when  it  is  proved  to  have 
been  merely  colourable,  and  intended  to  cover  an 
usurious  loan  (i). 

(/)  Hdeombe  v.  Hewson,  2  Campb.  391.  See  Cooper  v. 
Twybill,  3  Campb.  286,  n.;  Hartley  v.  l^ehall,  Peake^  131  ; 
Thornton  v.  Sherratt,  8  Taunt.  529. 

(g)  Brandon  v.  Old,  3  C.  &  P.  440 ;  cor.  Best,  C  3. 

(A)  Bryan  v.  Lexoisj  1  Ry.  &  M.  386.  See  McGregor  v.  Lowe, 
1  Ry.  &  M.  57  ;  Hibherd  v.  Pettispierre,  and  Wardle  v.  Fowler, 
cited  Comyn,  Contracts,  5S,  note  (p).  * 

(i)  Hwrgreaxes  v.  HuichiMon^  2  Ad.  &  Ell.  \2. 
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Trading  Trading  with  an  alien  enemy  is  now  decided  to 
Tneaiy.  be  illegal,  as  being  contrary  to  public  policy ;  and 
no  action  can  be  maintained  on  any  contract 
arising  out  of  such  commerce  (k).  The  question 
of  who  is  to  be  considered  an  alien  enemy  is  not  an 
abstract  question  of  either  law  or  fact  to  be  de< 
cided  by  a  court  of  justice,  but  depends  on  the 
declared  will  of  the  government.  ^'  It  belongs  to 
the  government  of  the  country  to  determine,  in 
what  relation  of  peace  or  war  any  other  country 
stands  towards  us "  (/) ;  therefore,  when  the  king, 
by  an  order  in  council,  declared  certain  ports, 
formerly  hostile,  to  be  not  hostile,  this  declaration, 
though  made  for  collateral  and  limited  purposes, 
was  held  to  have  the  effect  of  legalizing  a  trading 
to  such  ports,  without  the  aid  of  any  special 
licence  (m).  So,  even  where  a  state  was  in  the 
military  possession  of  a  hostile  power,  but  the 
government  chose  to  recognize  the  subjects  of  such 
state  as  neutrals,  a  trading  with  them  was  held 
legal  (n). 
Legalized  On  this  principle,  by  a  licence  granted  by  the 
byaiicence.  ^^^y^^  ^^  ^^y  merchant  or  company  to  carry  on 

(A)  Potts  V.  Bell  (in  error  in  K.  B.),  8  T.  R.  548,  re- 
versing  the  decision  of  C.  P.  in  Bell  v.  GiUon^  1  B.  &  P.  345. 
See  Gist  v.  Mason,  1  T.  R.  85,  per  Ld.  Mansfeld,  C«  J. ;  WilHson 
V.  Patteson,  7  Taunt.  439  ;  2  Rol.  Abr.  173. 

(/)  Per  Ld.  Ellenhorough,  C.  J.,  15  East,  90. 

(m)  Blackbume  v.  Thompsonj  15  East,  81  ;  Johnson  v.  Greaves^ 
.     2  Taunt.  344. 

(«)  Hagedom  v.  BeU,  1  M.  &  S.  450. 
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trade  with  the  subjects  of  an  enemy's  country,  the 
adventure  will  be  legalized  (o) ;  provided  that  the 
party>  seeking  to  protect  himself  under  the  licence, 
has  conformed  to  its  requisitions  (/>).  The  licence 
will  have  the  .effect  of  legalizing  the  whole  trans* 
action,  and  will  therefore  protect  the  rights  of  an 
enemy-vendor,  and  empower  him  (or  his  agent) 
to  stop  the  goods  in  transitu,  in  the  event  of  the 
insolvency  of  the  consignee  (g). 

Such  a  licence  may  be  granted,   not  only  to  CoMtruc- 

*  tiou  of  U- 

British  subjects,  but  to  neutrals  resident  here  or  cence. 
abroad  (r),  or  even  to  alien  enemies  (^).  The 
Courts  will  give  it  a  liberal  construction ;  and  if  its 
terms  are  general  in  respect  of  the  persons  privi-* 
leged^  it  will  be  held  to  extend  to  the  merchants 
even  of  hostile  countries  (t).  So,  if  the  terms  are 
general  as  to  the  property  privileged,  the  Courts 

I    '  ■ ■  > .  ■  ,  ,  ,  ,       ■  ■  I  ■  ■  III  1^ 

(o)  Vandyck  y.  Whitmore,  1  East,  475  ;  43  Geo.  III.  c.  153, 
8.  16;  48  Geo.  III.  c.  126,  s.  2;  Long,  p.  94. 

{p)  Vandyck  v.  Whittnore,  1  East,  475. 

(g)  Fenton  v.  Pearson^  15  East,  419.  See  Kensington  v.  Inglis, 
8  East,  273 ;  Morgan  v.  Osxoald,  3  Taunt.  554. 

(r)  Anthony  V.  Moline,  5  Taunt.  711 ;  Schnakoneg  v.  Andrews^ 
5  Taunt.  716. 

{i)  Uiparichav,  Noble,  13  East,  332;  Robinson  v.  Morris,  5 
Tauftt.  720  ;  Waring  v.  Scott,  4  Taunt.  605  ;  Grigg  v.  Scott,  4 
Campb.  339;  S.  C.  Holt,  N.  P.  C.  129. 

(/)  Fiindt  V.  Scott  (in  error),  5  Taunt.  674  ;  Feise  v.  Bell,  4 
Taunt.  4;  Robinson  v.  Touray,  1  M.  &  S.  217;  Hagedorn  y. 
Reid,  1  M.  &  S.  567  ;  Hullman  v.  Whitmore,  3  M.  &  S.  337  ; 
Rucker  v.  Ansley,  5  M.  &  S.  25 ;  Fayle  v.  BourdilUm,  3  Taunt. 
546. 
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will  not  confine  it  to  the  property  of  the  licen- 
see (u).  But,  if  the  licence  is  expressly  restricted 
to  the  property  of  the  licensee,  no  property  in 
which  he  has  not  an  interest  will  be  protected  (»r) ; 
even  if  he  have  assigned  the  licence  to  the  owner 
of  such  property  (y).  And  even  in  the  case  of  a 
general  licence,  the  party,  seeking  to  protect  him- 
self under  it,  must  give  some  evidence  to'  connect 
his  own  particular  adventure  with  such  general 
licence  (z). 
Extern  of  In  order  to  legalize  the  adventure,  the  licence 
must  extend  through  the  whole  period.  If  it  has 
not  been  v  obtained  until  after  the  adventure  has 
cbmtpenced,  it  will  not  legalize  the  voyage  by  a' 
retrospective  effect  (a).  If^by  th^  terms  of  ^he 
licence,  it  is  to  expire  within  a  specified  time,  it  is 
not  sufficient  that  thp  goods  have  been  shipped 
within  the  time ;  the  voyage  will  not  be  protected, 
unless .  the  ship  has  mailed  (i),  and  received  her 


<•■  •  J 


(«)  Defflis  V.  Parry,  3  B.  &  P.  3 ;  Timson  v.  ilferac,  9  ^ast, 
35  ;  Morgan  v.  Oswald^  3  Taunt.  554. 

(x)  FeUe  v.  Waters^  2  Taunt.  248 ;  Busk  v.  Bell,  \&  East,  3. 
It  is  sufficient  if  he  have  a  mere  qualified  interest ;  2  Taunt.  251 ; 
RawUnson  v.  Jansen^  12  East,  223. 

{y)  Feise  v.  Thomson,  1  Taunt.  121 ;  Feise  v.  Nevmham,  16 
East,  197. 

(z)  Barlow  Y.  M'Jntosh,  12  East,  311. 

(a)  Henry  v.  Sianiforth,  4  Campb.  270.  See  Hobbs  v.  Hon- 
nam,  3  Campb.  95. 

(6)  Vandych  v.  Wkitmore,  1  East,  475. 
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clearing-note  (c),  before  the  expiration  of  the  time 
limited.  But,  where  the  parties  have  not  been 
guilty  of  any  fraud  or  laches,  and  have  been  pre-* 
vented  from  carrying,  the  licence  into  literal  exe- 
cution by  adverse  winds,  or  other  circumstances 
over  which  they  could  have  had  no  control,  the 
voyage  will  be  legalized,  though  the  vessel  may 
have  been  detained  beyond  the  limited  time(^. 

A  wilful  misdescription  of  the  licensee  will  have  wufui  mis- 
the  effect  of  invalidating  the  licence ;  as,  where  invalidates 
one,  resident  in  Heligoland,  is  described  to  be  a 
merchant  of  London  (e),  or,  where  a  firm  of  Am- 
sterdam is  described  to  be  of  Birmingham  (/). 
But  if  the  misdescription  is  not  with  fraud  and  de- 
sign, the  licence  will  not  be  vacated  (g).     . 

(c)  WUUams  v.  Marshall,  6  Taunt.  S90,  7  Taunt.  468 ;  Tul- 
loch  V.  Boyd,  cited  7  Taunt.  468,  and  1  B.  Moore,  170^  n. 

(d)  Groning  v.  Crockett,  S  Campb.  83;  Schroeder  v.  Faux,  15 
East,  52 ;  Freeland  v.  Walker,  4  Taunt.  478  ;  Leevin  v.  Cortnac, 
4  Taunt.  483,  n.;  Siffken  v.  Glover,  4  Taunt.  717;  SiJIeen  v. 
AUnut,  1  M.  &  S.  39 ;  EJurth,  v.  Smith,  5  Taunt.  329. 

{e)  Klingender  v.  Bond,  14  East,  484.  [In  this  case  the  mis- 
description was  not  wilful ;  but  the  case  is  expressly  overruled 
by  Lemcke  v.  Vaughan,  infra.] 

(/)  The  Jange  Klassina,  5  Rob.  Adm.  297. 

(g)  Lemcke  v.  Vaughan,  1  Bingh.  473 ;  S.  C.  8  B.  Moore,  646  ; 
(ai&rmed  in  error)  7  D.  &  R.  236. 
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CHAP.  V. 


OF  SALES  BY  PUBLIC  AUCTION, 


Aoctions 
•re  within 
Sutute  of 
Frauds. 


Section  I. —  What  renders  a  Sale  by  Auction  void. 

Sales  by  auction  are  decided  to  be  within  the 
statute  of  Frauds  (a)y  and,  therefore,  require  the 
solemnities  which  that  statute  enjoins,  as  much  as 
sales  of  less  publicity  (&). 


Puffing. 


Fraud. 


Puffing,  or  fictitious  bidding  in  order  to  enhance 
the  price,  if  done  clandestinely,  will  vitiate  the 
sale  (t).  The  employment  of  even  a  single  person 
to  bid,  without  giving  notice,  is  fraudulent  (^Z). 
Where  the  owner  of  a  horse  stationed  his  servant 
at  an  auction,  and  employed  him  to  make  repeated 
biddings   above  the  sum  bid  by  a  bondjide  pur- 


(a)  Emmerson  v.  Heelis^  2  Taunt.  38  ;  Kenworihy  v.  Schqfield, 
2  B.  &  C.  945  ;  Supra.  [Sales  of  lands  by  auction  are  within  the 
statute;  Blagden  v.  Bradbear,  12  Ves.  Jun.  466;  Siansfield  v, 
Johnson,  1  Esp.  101 ;  Walker  v.  Constable^  %  Esp.  659 ;  and  see 
Sugd.  Vend.  p.  109,  (9tb  Ed.)  and  cases  there  cited  in  note  (»)•] 

{V)  Vid.  supra,  Chap.  iii.  p.  5S^ 

(c)  Howard  v.  Castle,  6  T.  R.  642 ;  Rex  v.  Marshy  8  Y.  & 
Jer.  dSl ;  see  Sugd.  Vend.  p.  23,  9th  Ed. 

{d)  Wheeler  v.  Collier,  1  M.  &  Malk.  123. 
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chaser^  it  was  held  that  the  contract  could  not  be 
enforced  against  a  subsequent  bidder  (e).  And 
where  an  auctioneer  has  received  secret  instruc- 
tions not  to  let  the  goods  be  sold  below  a  certain 
sum,  it  is  a  fraud  which  vitiates  the  contract  (f). 

But  if  due  notice  be  given  of  the  intention  of  JI^J^,*® 
the  owner  to  bid,  or  to  employ  an  agent  to  bid  in 
his  behalf,  there  is  no  fraud  or  unfairness  in  the 
transaction  to  vitiate  the  sale  (g)  ;  even  if  there 
are  no  real  bidders  except  the  purchaser  himself  (A). 
So,  the  seller  is  at  liberty  to  instruct  the  aucti- 
oneer to  set  up  the  goods  at  a  particular  sum  and 
not  below  (i).  But  if  the  sale  be  declared  to  be 
without  reserve,  it  seems  that  fictitious  bidding  will 
not  under  any  circumstances  be  justifiable  (Ar). 

Where  there   is    a   fraudulent    misrepresenta^  Misdescrip. 

tion. 


(e)  Crawder  v.  jlustitiy  3  Bingh.  368 ;  S.  C.  2  C.  &  P.  208. 

(/)  Bexwell  v.  Christie,  1  Cowp.  395. 

(g)  Conoily  V.  Parsons^  3  Ves.  Jun.  625,  n. ;  Brantley  v.  Alt, 
3  Ves.  Jun.  620.  [It  seems  to  be  held,  in  respect  of  sales  of 
estates  at  least,  that  the  absence  of  notice  is  not  fraudulent,  pro- 
vided the  intention  was  not  to  enhance  the  price  unfairly,  but  to 
prevent  a  sale  below  the  just  value,  and  provided  the  purchaser 
is  not  the  only  real  bidder ;  Conoily  v.  Parsons,  supra ;  Smith  v. 
Clarke,  12  Ves.  Jun.  477  ;  see  Sugd.  Vend.  p.  23.  Puffing, 
however,  is  not  favoured  in  equity,  and  the  Court  will  not  coun- 
tenance a  demand  of  commission,  for  attending  at  an  auction  to 
enhance  the  price  of  goods ;  Walker  v.  Gascoyne,  Vin.  Abr. 
Frauds,  A.  a.;  Walker  v.  Nightingale,  4  Bro.  P.  C.  193.] 

(h)  Oldfitld  V.  Round,  5  Ves.  Jun.  508. 

(t)  Bexwell  v.  Christie,   1  Cowp.  395. 

{k)  Meadows  v.  Tanner,  5  Madd.  34. 
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tion  of  the  quality  of  the  goods,  or  otiiier  material 
misdescription^  in  the  catalogue  of  sale,  the  con-» 
tract  is  void ; — as,  where  they  are  falsely  described 
to  be  '^  the  goods  of  a  gentleman  deceased,  sold  by 
order  of  bis  executors"  (/).  It  is  notoriously  a 
frequent  custom,  when  the  property  of  some  per- 
son well  known  is  about  to  be  sold,  to  sell,  at  the 
same  time^  quantities  of  goods  belonging  in  reality 
to  other  persons,  in  order  that  they  may  fetch  a 
higher  price.  This  seems  sufficient  to  avoid  the 
sale  (m). 
Conceal.  A  fraudulent  concealment  of  something,  which 
"*"*•  ought  to  be  communicated,  renders  the  sale  void  («)• 
So  it  is  if  a  material  fact  be  suppressed,  although, 
there  may  have  been  no  fraud  on  the  part  of  the 
seller  (o).  Where  the  defendant  was  allowed  to 
retain  an  erroneous  impression,  that  the  painting, 
offered  for  sale,  had  been  in  the  possession  of  a 
gentleman,  several  of  whose  pictures  were  sold  at 
the  same  time^  Lord  Ellenborough  held  the  sale  to 
be  void  (p). 
Fraud  of         As  the  vcudor  is  not  permitted  to  resort  to 

purcbater* 

(/)  Per  Lord  Mansfield,  €.  J,,  in  Beswell  v.  Christie^  1  Cowp« 
397  ;  see  D.  of  Norfolk  v.  Worthy,  1  Campb.  340. 

.  (fn)  See  Mr.  Bradshaw's  case,  alluded  to  by  Lord  Mansfield, 
C.  J.,  1  Cowp.  397, 

(n)  See  Earlt/  v.  Garrett,  9  B.  &  C.  932  ;  per  Bayley,  J. 

(o)  Stevens  v.  Adamson,  2  Stark.  N.  P.  C.  422. 

(V)  Hill  V.  Gray,  1  Stark.  N.  P.  C.  434.  See  further  of  Fraud, 
supra,  p.  129 — 138. 
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fraudulent  modes  of  enhancing  the  price,  so  the 
vendee  must  not  unfairly  attempt  to  depreciate 
the  value.  Therefore,  where  the  purchaser  de- 
terred the  company  present  from  bidding,  by 
stating  to  them  that  he  had  a  claim  against  the 
owner  of  the  barge  put  up  by  auction,  and  a  friend 
of  the  purchaser's  was  the  only  other  bidder,  the 
sale  was  held  void  (q). 


Section  II. —  When  the  Sale  by  Auction  is  complete. 

When  there  are  no  circumstances  to  vitiate  the  Fail  of  ihe 
sale,  the  knocking  down  of  the  hammer  completes  ^^£e. 
the  contract ;  but  until  then  the  buyer  is  at  liberty 
to  retract  his  bidding   at  any  moment.     Every 
bidding  is  but  an  offer  on  one  side,  which  is  not 
binding  on  either  until  it  is  assented  to  {a)  ;^  the 
general  rule  being,  that  an  offer  may  always  be  re- 
tracted before  acceptance  (i).     Perhaps  the  buyer 
may  retract  his  bidding,  in  those  cases  where  a, 
memorandum  in  writing  is  required  by  the  statute, 
at  any  time  before  the  auctioneer  has  actually 


{q)  FuUer  v.  Ahrahama^  d  B.  &  B.  116  ;  see  Leoi  v.  Leoi^  6  C. 
&  P.  «89. 

(a)  Pmfne  v.  Cave,  3  T.  R.  148. 

{h)  Cooke  V.  Oxley,  $  T.  R.  653 ;  Routledge  v.  Grant,  4  Bingh. 
653.— Post. 
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made  the  entry  (c)«  But  the  retractation  must 
be  made  loud  enough  to  be  heard  by  the  aucti- 
oneer ;  otherwise  it  amounts  to  nothing,  and  is  the 
same  as  a  thought  confined  to  his  own  breast  (d). 
As  the  knocking  down  of  the  hammer  is  the  act 
which  completes  the  bargain^  a  separate  contract^ 
both  in  law  and  fact^  arises  for  each  lot ;  and  in  a 
special  action  for  refusing  to  adhere  to  the  condi- 
tions of  sale^  the  plaintiff  was  nonsuited^  because 
in  the  declaration  the  several  contracts  were  con- 
solidated (e).  But  where  goods^  although  be- 
longing to  separate  parties^  are  sold  in  one  1ot» 
and  at  an  entire  price,  the  contract  is  entire  (/). 


Section  III. — 0/  the  Particulars  and  Conditions 

of  Sale. 

Written  The  written  or  printed  conditions  of  sale  evi- 

cannot  be    deuciB  the  tcnus  of  the  contract  between  party  and 

▼aned  bj  *        ^ 

parol.        party  (a)  ;  and  it  has  been  repeatedly  determined, 
that  the  verbal  declarations  of  the  auctioneer,  at 


(c)  See  2  Stark.  Ev.  869  (2nd  Ed.),  where  the  learned  author 
makes  the  quctre, 

(d)  Per  Alexander t  C.  B.,  Jones  v.  Nanney,  M'Clel.  39. 

(e)  James  v.  Shore,  1  Stark.  N.  P.  C.  430  ;  Roots  v.  Lord 
Dormer,  4  B.  &  Adol.  77 ;  see  2  Taunt.  47.  [The  case  of 
Chambers  v.  Griffith,  1  Esp.  150,  contra,  cannot  be  supported  as 
an  authority,  Sugd.  Vend.  293  (9th  Ed.)] 

(f)  Symonds  v.  Carr,  1  Canipb.  361. 
(a)  2  Cr.  &  Jer.  416. 


CHAP.  V,  §  3.]   SALES  BY  PUBLIC  AUCTION.  ISST 

the  time  of  the  sale^  cannot  be  given  in  evidence 
by  either  side  to  contradict  them  (b).  Men  cannot 
tell  what  contracts  they  enter  into,  if  the  written 
conditions  of  sale  are  to  be  controlled  by  the 
babble  of  the  auction-room  (c).  It  is  an  useful  and 
proper  general  rule,  that  an  auctioneer,  by  parol 
explanation  at  the  time  of  the  sale,  shall  not  be 
suffered  to  vary  from  the  terms  of  the  printed  par- 
ticulars. The  rule  is  attended  with  no  hardship, 
because  it  would  be  easy  to  obviate  any  difficulty 
in  case  the  article  sold  be  difierent  from  the  de- 
scription (d).  A  distinction  was  attempted  to  be 
established  in  a  late  case,  where  the  original  buyer 
(the  plaintiff)  had  afterwards  sold  the  goods  to 
another  person  (the  defendant)  :  but  it  was  held, 
that  in  the  case  of  such  sub-sale  the  rule  remained 
the  same  (e).  Perhaps  where  personal  information 
is  given  to  the  purchaser,  of  a  mistake  in  the  par- 
ticulars,  there  might  be  room  for  the  admission  of 
such  evidence  (/)  ;  the  point,  however,  has  not 
been  mooted  in  the  sale  of  chattels. 


(b)  Powell  V.  EdmundSf  12  East,  6  ;  Jones  v.  Edney,  3  Campb. 
2S5  ;  Gunnis  v.  Erkart,  1  H.  Bl.  289  -,  Howard  v.  Braith- 
waitef  1  Ves.  &  B.  210  ;  Higgitisan  v.  Clowes,  15  Yes.  Jun.  516 ; 
Bradshaw  y.  Bennett,  5  C.  &  P.  50 ;  Skelton  v.  UifUiS,  2  Cr.  & 
Jer.  411.     See  1  Phil.  £v.  541 . 

(c)  Per  Ld.  EUenborough,  C.  J.  3  Campb.  288. 

(d)  Per  Bayley,  B.,  2  Cr.  &  Jer.  41 6. 
(0  Shelton  v.  Livius,  2  Cr.  &  Jer.  411. 

(/)  Ogilvie  V.  Foljambe,  S  Mer.  53  ;  Sugd.  Vend.  p.  33,  (9th 
Ed.)  J  Paley's  Pr.  &  Agent,  p.  257,  (3d  Ed.). 
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Notice  of        A  isiifficient  notice  of  the  conditions  of  sale  is 

'^'^  ghren  to  purchasers,  by  printing  and  pasting  up 

the  conditions  under  the  auctioneer's  box.  Where 

•  the  auctioneer  announced  that  the  conditions  of 

sale  were  as  usual^  atid  they  were  proved  to  have 

been  so  pasted  up,  it  was  held  sufficient  (g).     It 

is  advisable  always,  that  the  conditions  of  the  sale 

should  be  actually  annexed  to  the  catalogue,  or 

clearly  referred  to  in  it ;  otherwise  they  cannot  be 

connected  together  so  as  to  charge  the  purchaser, 

parol  evidence  being  inadmissible  (h). 

Conine-        When  the  conditions  of  sale  provide,  that  no 

tion  of  con*  *^ 

ditious.  mis-statement  in  the  particulars  shall  vitiate  the 
barg£un,  this  will  be  held  to  apply  only  to  inad« 
vertent  errors,  and  not  to  wilftil  misdescriptions 
intooduced  with  a  view  to  enhance  the  price  (i)- 
When  the  property  to  be  sold  is  described  in  the 
particulars,  the  description  ought  to  be  accurate, 
for  the  buyers  act  on  the  faith  of  the  descrip 
tion  (A).  If  false,  or  perhaps  even  exaggerated, 
statements,  respecting  the  quahty  of  the  goods,  or 
the  circumstances  under  which  the  sale  takes 
place,  be  introduced  into  the  particulars,  or  if  im- 

(g)  Mesnard  v.  Aldgridgt^  3  Esp.  271 . 

(A)  Kenworthy  v.  Schqfieldt  2  B.  &  C.  94^5^  supra,  [It  vrould 
seem  sufficient,  however,  if  it  appehr  diat  the  vendefe.must  have 
had  notice.    See  Bywater  v.  Richardrnn^  1  Ad.  &  Ell.  508.] 

(t)  D.  ofNmfolk  v«  WMhy,  1  Can^b.  340  ;  Leach  v.  MjuUett, 
3  C.  &  P.  115  ;  Wr^ht  v.  WiUon,  1  M.  &  Rob.  209. 

{k)  Coterky  v.  Burreli^  5  B.  &  A.  259. 
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portant  circumstances  be  fraudulently  omitted,  the 
Indder  will  not  be  ccmipelled  to  complete  his  pur- 
chase (/). 

The  particulars  will,  in  general,  be  construed  ?®^^",. 
&vourably  for  the  buyer.  On  the  sale  of  a  quan-  ticuian. 
tity  of  hemp  by  auction,  one  of  the  conditions  was, 
that  the  goods  were  to  be  cleared  in  fourteen  days 
at  the  buyer's  expense:  it  was  held,  that  this 
allowed  foiirteen  days  to  the  buyer,  but  that  the 
seller  was  bound  to  deliver  immediately  on  de- 
mand (in).  Where  the  sale  is  made,  public  by 
statute,  the  seller  has  no  right  to  make  any  regu- 
lations, in  the  conditions  of  sale,  respecting  the 
admissibility  of  persons  to  become  buyers,  or,  per- 
haps, to  make  any  conditions  at  all,  except  what 
the  statute  has  positively  authorized,  where  it  re- 
gulates the  deposits,  forfeitures,  and  incapacities 
of  purchasers  (n). 


Section  IV. — Of  the  Auction  Duty. 

A  duty  of  five  per  cent,  is  made  payable  on  the  Dotjoffive 
sales  of  gpods  and  chattels  by  auction.  payable' 


(0  Vid.supra,'^.  150. 

(in)  Hagtdam  v.  Lmng,  6  Taunt.  162 ;  S.  C.  1  Manh.  514. 

(a)  Eagkton  v.  £.  /.  Company,  3  B.  &  P.  55.  [The  tea  sales 
of  the  Company  were  made  public  by  9  &  10  Will.  III.  c.  44, 
s.  69;  and  all  the  sales  used  to  be  regulated  according  to  18 
Geo.  II.  c.  26.] 


€€ 
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By  43  Geo.  III.  c.  69,  Schedule  A.,  "  For  every 
twenty  shillings  of  the  purchase-money,  arising 
or  payable  by  virtue  of  any  sale  at  auction,  in 
Great  Britain,  of  ftimitures,  fixtures,  pictures, 
*'  books,  horses,  and  carriages,  and  all  other  goods 
*'  and  chattels  whatsoever,  and  so  in  proportion 
for  any  greater  or  less  sum  of  such  purchase* 
money,  to  be  paid  by  the  auctioneer,  agent, 
*'  factor,  or  seller  by  commission,  10^."  And  by 
4d  Geo.  III.  c.  30,  Schedule  A.,  an  additional  duty 
is  made  payable  of  2d.  for  every  twenty  shilUngs 
of  the  purchase-money. 
Redoctions      The  dutics  ou  salcs  by  auction  for  the  benefit 

and  ezemp-      ^ 

tions.  01  the  growers,  or  first  purchasers,  of  sheep  s  wool, 
the  produce  of  Great  Britain,  are  reduced  to  2d.  for 
every  twenty  shillings  of  the  purchase-money  (a). 
It  is  enacted,  that  "  all  sales  of  any  real  or  per- 
sonal estate  of  any  bankrupt,  or  bankrupts,  shall 
not  be  liable  to  any  auction  duty  (i). 

Another  exemption  created  by  statute  is,  where 
the  property  (whether  real  or  personal  estate)  is 
bon&Jide  bought  in  by  the  owner  or  his  agent ; 
provided  a  written  notice  be  given  to  the  auc- 
•tioneer,  before  the  bidding,  by  the  owner,  or  (if  an 
agent  is  appointed)  both  by  the  owner  and  his 
agent ;  and  provided  the  notice  be  verified  on  oath 
by  the  auctioneer,  as  also  the  fairness  of  the  trans- 

(a)  55  Geo.  III.  c.  142,  s.  1. 
{b)  6  Geo.  IV.  c.  16,8.  98. 
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action  to  the  best  of  his  knowledge  and  belief  (c). 
If  an  auction  is  rendered  void  by  inability  of  the 
seller  to  make  out  a  good  title  to  the  property,  the 
commissioners  of  excise  are  authorized  to  remit 
the  auction  duty  (d). 
By  the  words  of  the  statute^  the  vendor  (or  his  i>aij  p>j. 

.  Til  11  »blebj  Ten- 

agent)  18  made  the  party  liable  to  pay  the  duty,  dor  unieM 

But,  although  the  duties  are  imposed  by  the  act  itipaJated. 

on  the  vendor,  he  is  not  restrained  from  making  it 

a  condition  of  sale,  that  the  whole  or  part  of  the 

duty  shall  be  paid  by  the  purchaser  over  and 

above  the  price  bidden  at  the  auction  (e).     Where 

the  condition  was,  that  the  purchaser  should  pay 

&e  duty,  the  highest  bidder,  the  purchase  not 

having  been   completed,    was    held  not    to    be 

liable  (/). 


Section  V. — Of  the  Duties  and  Rights  of  the 
Auctioneer  in  respect  of  Vendor. 

The  auctioneer  is  bound  to  take  such  due  care  p^^  ^^^ 
of  the  goods,  entrusted  to  him,  as  he  would  do  if  |j*cao«w. 
they  were  his  own  property ;  so  that,  for  a  loss, 

(c)  17  Geo.  III.  c.  60,  s.  10 ;  19  Geo.  III.  c.  56,  s.  12 ;  28 
Geo.  III.  c.  37,  8.  20;  42  Creo.  III.  c.  9$,  s.  1.  See  Cntso  v. 
Crisp,  3  East,  387;  but  see  1  Dow.  114.  Sugd.  Vend.  p.  21, 
(9th  Ed.) 

(d)  19  Geo.  III.  c.  56,  8.  11 ;  51  Geo.  III.  c.  95,  8. 1. 

(e)  Sugd.  Vend.  p.  44,  (9th  Ed.) 

if)  Jones  V.  Nanney,  18  Price,  76 ;  S.  C.  M'Clel.  25. 
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arising  from  misfortuiie  or  unavoidabliB  accident, 
without  pe^igence,  he  will  not  be  liable  (&). 

It  is  the  duty  of  the  aubtioneer,  in  general,  to  sell 
the  goods  to  the  highest  bidders  leqpectively. 
No  action  will  lie  against  hin^  by  the  ^vendor  for 
selling  at  the  highest  price,  though  that  sum  be 
less  than  he  had  been  secretly  instructed  to 
take  (c) ;  because,  to  obey  such  secret  instructions 
would  be  a  fraud  upon  the  bidders.  Otherwise, 
if  the  principal  had  directed  him  to  set  up  the- 
goods  at  a  particular  price  (d).  If  the  auctioneer 
take  upon  himself  to  rescind  the  contract  with  a- 
purchaser,  he  will  be  liable  to  his  principal  for  the 
amount ;  and.  if  he  contends  that  he  was  warranted 
in  so  doing,  the  ontss  of  proof  rests  on  him>  though 
it  involve  the  proof  of  a  negative  (e).  The  vendor 
may  support  an  action  against  him  for  not  fully 
accounting  for  the  proceeds,  even  if  he  has  suffered 
the  buyer  to  remove  the  goods  without  payment 
of  the  fiiU  price  (/).  He  is  primd  facie  bound  to 
account  with  his  principal ;  and,  if  he  has  acknow- 
ledged his  principaVs  title,  he  will  be  estopped 
from  setting  up  a.  Jus  tertii(g). 


(6)  Per  Lord  Kenym,  C.  J.,  1  Esp^  341. 

(c)  B&eweU  v.  Christky  1  Cowp.  395. 

(d)  Idv 

(e)  ifelson  v.  Aldridge,  2  Stark.  N.  P.  C.  435. 
(/)  Braan  v.  Staton,  %  Chi^  Rep.  353. 

(g)  Crosskey  v.  MiUs,  1  Cr.  M.  &  Rose.  29S.    See  1  Esp. 
342. 
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It  seems,  that  the  auctioneer  is  liahle  at  the  suit  indomiity. 
of  the  real  owner  of  the  goods^  where  he  has  sold 
them^  even  in  ignorance,  under  the  authority  of  a 
wrongful  tlaiinant  (k);  at  all  events  after  notice  (i). 
Yet,  if  the  true  owner  recover  against  the  auc- 
tioneer, an  action  is  generally  sustainable  by  him 
against  his  principal  for  indemnity  (A:).  Lord  Ellen- 
borough  held,  however,  in  one  case,  that,  when 
goods  were  sold,  by  the  authority  of  the  sheriff, 
under  a  writ  oifi.fa.,  there  was  no  impUed  pro- 
mise on  the  part  of  the  sheriff  to  indemnify  the 
auctioneer  (/). 

When  the  auctioneer  has  paid  the  auction  duty,  Compensa- 

tion  and  re  • 

he  is  entitled  to  deduct  it  froitn  the  money  he  has  imbune. 
received  at  the  sale,  or,  if  he  has  received  none,  to 
recover  the  amount  from  the  vendor  (wj).  He  is 
entitled  to  be  reimbursed  for  all  necessary  expenses, 
and  he  may  maintain  an  action  against  the  vendor 
for  reasonable  compensation  for  his  services  (;i). 

j_  ■■■11  -'  --^ 

(A)  Hardacre  v.  Stewart^  5  Esp.  1Q3.  See  thejudgmentof  Ld. 
Elknhorough,  C.  J.  id.  105. 

(t)  Id. ;  Loesckman  v*  Mackin,  2  Stark.  N.  P.  C.  31 1. 

(k)  Adamson  v.  JerviSf  4  ■  Bingh.  66.  [It  is  certainly  an 
established  rule,  that  wrongdoers  in  general  cannot  have  redress 
or.cdntributioa  against  each  other;  (see  Merryweatherv,  Nixon^ 
8  T.  R.  186 ;  Colbum  v.  Patmore,  4  Tyrrh.  677) :  but  this  rhle 
seems  to  be  confined  jbo  cases^  where  the  party  seeking  redress 
must  be,  presumed  to  hanre  known  that  he  was  doing  an  unlawful 
dct..    See  4  Bingh.  7^ ;  BeUs  v.  QMvis,  4  Nev.  k  Man.  64.] 

(/)  Fanbrbtherv,  Amkyr  1  Campb.  943. 

(m)  Sugd.Vend.p.  18,(9thEd.);  Sptirrtfrv.E^dertofiy^Esp.  1. 

(n)  It  seems,  that  an  unusual  rate  of  percentage  will  not  be 
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But,  where  he  is  guilty  of  such  a  tortious  negli- 
gence as  renders  the  sale  nugatory,  he  is  not 
entitled  to  such  claim  (p)  ;  and  where  he  has  neg- 
lected to  take  the  proper  precautions  for  prevent- 
ing the  auction  duty  from  attaching  in  the  event 
of  the  sale  going  off,  he  cannot  recover  the  amount 
of  the  duty  from  his  principal  (/?)• 


Section  VL — Of  the  Duties  and  Rights  of  the 
Auctioneer  in  respect  of  Vendee. 

Auctioneer  It  has  becu  already  stated,  that  the  auctioneer 
vendee,  is  decidcd  to  be  an  agent  for  the  vendee,  within  the 
Statute  of  Frauds,  in  the  sale  both  of  real  and  per* 
sonal  property  (flj).  The  justness  of  the  doctrine 
has  been  questioned  (b) ;  and,  if  it  were  now  rea 
integra,  probably  the  contrary  might  be  estab- 
lished.    It  is  said,  that  the  bidding  aloud  of  the 

allowed,  unless  a  custom  to  that  effect  can  be  expressly  proved. 
See  Mdtby  v.  Christie^  I  Esp.  339. 

(o)  Denew  v.  Daverell^  S  Campb.  451. 

(p)  Capp  V.  Topham,  6  East,  39^ ;  B.C.  2  Smith,  Rep.  443. 

(a)  SuprOf  p.  75.  . 

(b)  Emmenon  v.  Heelis,  2  Taunt.  45/  per  Mansfield^  C.  J.; 
Kemeifs  v.  Proctor,  3  Ves.  &  B.  59,  per  Sir  JfV.  Grant,  M.  R. 
[The  contrary  had  been  expressly  decided  in  the  sale  of  real 
property,  Stansfield  v.  Johnson,  1  Esp.  101,  coram  Eyre,  C  J. ; 
Walker  v.  Constable,  i  B.  &  P.  306 ;  Buckmaster  v.  Harrop,  7 
Ves.  Jun.  341 ;  Coles  v.  Trecotkick,  9  Ves.  Jun.  ^34.] 
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purchaser  confers  the  authority  (e).  Where  the 
purchaser  bids  by  an  agent,  he  will  be  bound  by 
the  auctioneer  signing  the  name  of  either  the  prin- 
cipal or  agent  (/).  The  authority  of  the  auc- 
tioneer is  altogether  determined  at  the  close  of 
the  sale;  therefore  representations,  subsequently 
made  by  him,  are  of  no  effect  (g). 

Where  a  deposit  is  paid  to  the  auetioneer,  he  is  Deposit, 
considered  a  stakeholder  until  the  completion  of 
the  sale ;  but  after  he  has  paid  it  over  to  his  prin- 
cipal, without  notice,  he  will  not  be  personally 
responsible  (A).  However,  as  long  as  he  has  not 
paid  it  oyer,  he  is  liable  to  the  vendee  for  the 
amount  (i),  or  even  if  he  has  paid  it,  where  such 
payment  was  wrongful,  or  after  due  notice  given 
by  the  bidder  (Je),  or  where  the  auctioneer  signed 
the  contract  in  his  own  name(/).  But  he  is  not, 
in  general,  liable  for  interest  on  the  deposit  (m)  ; 
nor  for  damages  for  the  injury  arising  from  the 
loss  of  a  fancied  good  bargain  (w).     If  the  auc- 

(e)  2  Taunt.  47,  48. 

(/)  PJulUmorey.  Barry ^  1  Campb.  513 ;  Kenworthy  v.  Schqfield^ 
2B.&C.  945.    Supra,  p.  75. 

(g)  See  Seton  v.  Slade,  7  Ves.  Jun.  ^7^. 

(A)  Horsfall  v.  Handley,  8  Taunt.  136. 

(0  Burrough  v.  Skinner^  5  Burr.  2639 ;  See  Berry  v.  Youngs 
2  Esp.  640 ;  Curtis  v.  Greated,  1  Ad.  &  EU.  167. 

(*)  Erfwarrf*  V.  Nodding,  5  Taunt.  815. 

(0  Gray  v.  GuUeridge,  8  C.  &  P.  40. 

(»«)  Maherley  v.  RMns,  5  Taunt.  625  ;  Lee  v.  Munn,  8  Taunt. 
45  ;  Harrington  v.  Hoggart,  1  B.  &  Ad.  577. 

('»)  Fkreau  v.  ThornhUl,  2  Bl.  Rep.  1078. 
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tioneer  accept^  as  a  deposit,  a  sum  of  money  short 
of  the  sum  stipulated  by  the  conditions,  h^  cannot 
afterwards  object  to  its  insufficiency  (p). 
When  auc-  When  the  auctioneer  does  not  disclose  the  name 
sonaiij^  re-  of  his  principal^  he  himself  may  be  copsidered  the 
principal^  and  an  action  will  lie  against  him  for  the 
non-performance  of  the  contract  (/?).  The  auc- 
tioneer was  held  personally  liable  to  the  vendee^ 
where  he  sold  goods,  belonging  to  a  bankrupt, 
under  a  sheriff's  authority,  without  communicating 
to  the  bidders,  that  there  was  a  dispute  concerning 
the  title  to  the  property ;  the  goods  having  turned 
out  to  have  been  in  the  possession  of  the  commis- 
sioners at  the  time  of  the  sale  (q).  But,  in  general, 
unless  there  is  personal  laches  on  the  part  of  the 
auctioneer,  or  unless  he  expressly  covenants  as 
principal,  he  will  not  be  personally  responsible; 
even  where  he  h^s  signed  the  agreement,  provided 
the  vendor  afterwards  ratifies  and  sanctions  the 
signature  as  made  in  his  behalf  (r). 
When  liable  Although  the  Verbal  declarations  of  the  auc- 
pretenta-  tioucer,  made  at  the  time  of  the  sale,  are  inadmis- 
sible as  evidence  between  the  parties  to  contradict 
the  written  or  printed  particulars  (^)^  yet  it  does 
not  seem  a  necessary  consequence  that  an  action 

(o)  Hanson  v.  Roberdeauy  Peake,  ISO. 

Ip)  S.  C. 

(q)  Peto  V.  Blades,  5  Taunt*  657. 

(r)  Spittle  V.  Lavender,  2  B.  &  B.  45£, 

(«)  Supra,  pp.  152,  15S, 


tion. 
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would  not  be.  sustainable  by  the  Vendee  against  the 
auctioneer  for. deceit^  in  which  the  oral  misrepre- 
sentations of  the  auctioneer  might  be  given  in  evi- 
dence (/)•  For^  it  is  well  established  that,  to  sup- 
port an  action  on  the  case  for  deceit,  although  the 
scienter  must  be  alleged  and  proved  (u),  it  is  not 
necessary  that  the  defendant  should  himself  be  a 
party  to  the  contract,  or  that  he  should  collude 
with  the  person  who  is,  or  that  he  should  derive 
benefit  from  the  depeit  (jp% 

The  auctioneer  has  a  special  property  in  the  when  he 
goods  which  he  is  entrusted  to  sell,  and  may  bring  his  own 
an  action  for  the  price  against  the  vendee  in  his  """ 
own  name(^);  although  the  name  of  the  principal 
be  declared  at  the  sale  (^),  and  although  the  sale 


(t)  See  Meyer  v.  Everth,  4  Cainpb.  23,  where,  although  a  re- 
presentation by  the  vendor  was  held  inadmissible  in  evidence  to 
contradict  the  terms  of  the  sale  note  in  an  action  on  the  contract. 
Lord  ^Uenbqrfmgh  said  the  vendee  might  have  maintained  across 
action  for  the  deceit.  Parol  evidence  has  been  admitted,  even 
between  the  parties,  to  prove  verbal  misrepresentations  fraudu- 
lently made,  though  a  memorandum  of  the  contract  had  been 
afterwards  drawn  up,  DobeU  v.  Stevens^  3  B.  &  C.  623.  And 
see  Lj/sney  v.  Selby,  2  Ld.  Raym.  1118 ;  Kain  v.  Old,  2  B.  &  C. 
634.— Post. 

(tf)  Ashlm  V.  White,  Holt,  387;  T£^  v.  Lee,  3  B.  &  P.  367; 
Haycraft  v.  Creasy,  %  East,  92. 

(a?)  PasUy  V.  Freeman,  3  T.  R.  51. 

{y)  See  1  H.  B1..84 ;  **  An  auctioneer  has  a  possession  coupled 
with  an  interest  in  goods  which  he  is  employed  to  sell,  not  a  bare 
custody  like  a  servant  or  shopman ;"  Per  Lord  Loughborough,  C.  i, 

(s)  Atkyns  v.  Amber,  %  Esp.  493. 
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took  place  on  the  premises  of  the  owner  (a).  But 
where  the  buyer,  after  delivery  of  the  goods  to 
him,  without  notice  of  any  lien  or  claim  which  the 
auctioneer  may  have  upon  his  principal,  settles  for 
the  goods  with  the  latter,  no  action  is  maintainable 
by  the  auctioneer  (A);  nor,  where  the  goods  of  B. 
are  sold  as  the  goods  of  A.,  and  the  buyer  settles 
for  them  with  A.(c).  And  in  the  latter  case,  if  the 
buyer  had  not  settled  with  A.,  he  might  have  set  off 
a  debt,  due  to  him  from  A.,  in  an  action  brought  by 
the  auctioneer  for  the  price  of  the  goods  of  B.  (d). 
So,  a  set-off  of  a  debt  due  from  the  owner  is  allow- 
able in  an  action  brought  by  the  auctioneer,  un- 
affected by  the  lien  of  the  auctioneer,  where  he  has 
parted  with  his  lien  by  delivering  the  goods  with- 
out payment (e).  As  the  auctioneer  can  have  no 
greater  interest  in  the  goods,  than  what  he  derives 
from  his  employer,  he  can  only  bring  an  action 
where  his  principal  could  have  maintained  it ;  there- 
fore, where  the  principal  is  proved  not  to  have 
been  the  proper  owner,  and  the  true  owner  asserts 
his  claim,  the  purchaser  is  not  liable  at  the  suit  of 
the  auctioneer  (/). 


(a)  WUliam  v.  MiUmgton,  1  H.  Bl.  81. 

(b)  Coppin  V.  Walker,  7  Taunt.  237. 

(c)  Id. 

Id)  Coppin  V.  Craig,  7  Taunt.  243. 

(e)  Coppin  v.  Craig,  7  Taunt.  243 ;    S.  C.  2  Marsh.  501 ; 
Jervis  v.  Chappie,  2  Chit.  Rep.  387. 

(/)  Dickenson  v.  Naul,  4  B.  &  Ad.  638. 
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If  the  auctioneer  makes  himself  a  party,  by 
bringing  the  action  in  hi&  own  name,  his  memo- 
randum will  not  be  sufficient  to  bind  the  pur- 
chaser within  the  Statute  of  Frauds  (g) ;  but  the 
signature  of  the  clerk  will  be  sufficient,  as  the 
clerk  is  not  considered  to  be  identified  with  the 
auctioneer  (A). 

(g)  Farebrother  v.  JSmmons^  5  B.  &  A.  833. 

(h)  Bird  V.  Boulter,  4  B  &  Ad.  443.    See  above,  p.  78. 


(     166    ) 


CHAP.  VI. 


OF  SALES  IN  MARKET  OVERT. 


Section  I. — Of  the  alteration  of  Property,  in  Gene- 
ral by  a  Sale  in  Market  Overt. 

General  The  general  rule  of  law  is,  that  no  person  can 
^^*  transfer  a  greater  interest  in  any  thing  than  he 
himself  possesses  («).  The  consequence  of  this 
doctrine  would  be,  that  a  sale  by  a  wrongful  pos- 
sessor could  never  vest  the  property  in  the  vendee, 
however  honest  might  have  been  the  conduct  of 
the  latter ;  the  original  owner  might,  at  any  time. 
Exception,  claim  aifd  retake  the  goods.  But,  for  the  security 
owt  of  bond  fide  purchasers,  an  exception  is  made 
where  the  sale  has  taken  place  in  market  overt ; 
and  it  is  laid  down  generally,  that  "  every  sale, 
made  in  a  fair  or  market  overt,  transfers  a  com- 
plete property  in  the  thing  sold  to  the  vendee ; 
so  that,  however  injurious  or  illegal  the  title  of  the 
vendor  may  be,  yet  the  vendee^s  is  good  against 
all  men"(i).  This  general  rule,  however,  must  be 
understood  with  some  restrictions. 

(a)  2  Bl.  Comm.  ch.  30.   Nemo  potest  plus  juris  ad  ulium  tranS' 
ferre  quitm  in  ipso  est ;  Noy*s  Max.  p.  339,  (9th  Ed.). 
(6)  Bac.  Abr.  Fairs,  E. ;  Hob.  79 ;  13  Yes.  Jun.  122. 
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Every  shop  in  the  city  of  London  is  a  market  overt  what  con- 
every  day  (except  Sundays  (c)  ),  in  respect  of  goods  «n«rkct 
and  chattels  usually  exposed  to  sale  by  their  respec- 
tive owners  {dy.  So  in  Bristol,  or  elsewhere,  by  cus- 
tom (e)«  The  Strand  was  held  not  to  be  market 
overt(y).  A  wharf,  even  in  London,  is  not  market 
overt,  and  a  sale  there  does  not  alter  the  property 
against  the  rightful  owner,  though  goods  of  the  same 
sort  be  proved  to  be  usually  sold  in  such  wharf  (g-). 
And,  it  is  said,  the  king  cannot  grant  that  a  shop 
shall  be  a  market  overt  (&).  Even  in  London  each 
shop  is  not  a  market  overt  for  goods  improper  and 
foreign  to  the  owner's  trade,  as  plate  in  a  scrivener  s 
shop(i).     So,  if  horses  be  sold  in  Cheapside,  or 

(c)  The  vendee  in  pleading  must  aver  and  prove  that  the  sale 
was  on  a  lawful  day ;  Burch  v.  Scorn/ ^  12  Mod.  909 ;  Marshall 
V.  Porter,  Vin.  Abr.  Market,  K.  S.  The  stat.  27  Hen.  VI.  c.  5, 
makes  fairs  held  on  Sundays  illegal.  See  1  Taunt.  136.  [Of 
contracts  of  sale,  in  general,  made  upon  Sunday,  vid.  supra,  p.  95.] 

(d)  Market  aoert's  Case,  5  Rep.  88a;  8  Rep.  127;  Godb. 
131  ;  Waggoner  v.  Fish,  2  Browol.  284;  Ponton  v.  Hassell, 
Hetley,  63. 

(e)  Com.  Dig.  Market,  E.  Vid.  per  Lord  Hardwicke,  C.  J.,  in 
Harris  v.  Shaw,  Ca.  temp.  Hardw.  350 ;  Hetley,  62. 

if)  Anm.  12  Mod.  521. 

(g)  Wilkinson  ▼.  King,  2  Camp.  335.  The  mere  publicity  of 
a  sale  is  not  of  itself  sufficient  to  bar  the  real  owner.  Where 
goods  were  wrongfully  sold  by  the  sheriff  by  public  auction,  the 
owner  recovered  in  trover  against  the  purchaser ;  Farrant  v.  — ^— , 
3  Stark.  N.  P.  C.  130. 

(A)  Clifton  V.  Chancellor,  Moor,  625,  per  Cur. 

(i)  2  Inst.  713 ;  Vin.  Abr.  Market,  *A  ;  Bishop  of  Worcester's 
Case,  Moor,  360 ;  S.  C.  1  Ander.  344  ;  Poph. .  84 ;  Palmer  v. 
Wolley,  Cro.  Eliz.  454 ;  Taylor  v.  Chambers,  Cro.  Jac.  69-, 
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goods  in  Smithfield  (A:).  If  the  sale  be  in  a  covert 
place  within  the  fair  or  market^  it  does  not  change 
the  property ;  as,  in  a  back  room  or  warehouse,  ox 
behind  a  hanging  or  cupboard  where  -a  person  pass^ 
ing  cannot  see,  or  in  a  shop  where  the  windows 
are  shut  up  (/),  or  in  the  night  time ;  for  the  sale 
ought  to  take  place  between  the  rising  and  going 
down  of  the  siin(m). 
Who  are         A  salc  in  market  overt,  it  is  said,  does  not  bind 

bound  bj 

the  sale,  the  king ;  but  the  sale  by  a  stranger  binds  an  in- 
fant, or  a  feme  covert,  whether  they  possessed  the 
property  in  their  own  right,  or  as  executors  or 
administrators ;  it  also  binds  idiots  and  lunatics, 
and  persons  beyond  sea,  or  in  prison  (w).  The  sale 
does  not  bind  the  real  owner,  if  he  happen  to  be 
the  purchaser  (o).  So,  though  several  sales  have 
intervened,  and  the  goods  come  again  into  the  pos- 
session of  the  original  trespasser,  the  owner  is  not 
barred,  and  may  retake  them(/?). 

Sale  not  Whcrc  there  is  covin  on  the  part  of  the  buyer, 

binding,  i  i      •  i  •      t 

where  pur-  the  salc  IS  uot  bmdmg ;  as,  where  no  consideration 

guilty  of     for  the  goods  has  been  given  ;  or,  where  the  parties 

collude  in  order  to  bar  the  rightful  owner;  or, 

where  the  buyer  knows  that  the  seller  is  not  the 


(k)  See  note  (i). 

(/)  Ibid. ;  2  Rol.  Abr.  122,  1.  47—53 ;  Dyer,  99  b,  in  marg, 

(m)  2  Inst.  714. 

(n)  2  Inst.  713. 

(o)  Ibid.     Perk.  sect.  93. 

ip)  Ibid. 
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rightfiil  possessor  (q) ;  or,  where  he  knows  that  the 
seller  is  an  infant,  or  a  feme  covert  (unless  in 
respect  of  goods  which  she  trades  with,  for,  and 
by  the  consent  of,  her  husband  (r)),  or  a  bank-^ 
rapt(.y),  or  a  factor  (/)  ;  or,  where  the  contract  is 
not  complete  in  the  market  overt,  as  where  it  is 
begun  there,  and  finished  elsewhere  (w),  or  vice 
versa  (jp).  Where  no  toU  is  payable,  the  sale  in 
market  overt  binds  without  payment  of  toll(y). 
But  if  toll  is  not  paid,  where  by  custom  it  ought 
to  be  paid,  it  seems  doubtful  whether  the  sale 
would  alter  the  property  (^) ;  for  it  is  said,  for  this 
purpose  were  tolls  established  in  markets,  viz.  to 
testify  the  making  of  contracts  (a). 

The  pawning  of  goods  does  not  alter  the  pro-  Pawning  of 
perty  against  the  true  owner  (&).     It  is  enacted,  binding 

against 
'  owner. 

(q)  2  Inst.  713 ;  Clifton  v.  Chancellor ^  Moor,  624;  Harvy  v. 
Facyj  %  Anderson,  115  ;  Dr.  &  Stud.  256. 

(r)  2  Inst.  713 ;  2  Bl.  Coram.  450. 

(«)  Per  Twysden,  J.,  Baily  v.  Banning,  Sid.  272. 

(0  Per  Holt,  C.  J.,  12  Mod.  515. 

(u)  2  Inst.  714;  4  Tannt.  533. 

(x)  Com.  Dig.  Market,  E. ;  Jones,  164  ;  Anon.,  Dyer,  99b,  pi. 
66  ;  Frogmer*s  Case,  ibid,  in  mar. 

iy)  2  Inst.  714  ;  Comyns  v.  Boyer,  Cro.  Eliz.  485. 

(z)  Ibid. ;  Jenkins,  83,  pi.  62 ;  Vin.  Abr.  Market,  *h.,  9 ; 
Bro.  Abr.  Property,  pi.  9  ;  Hodges  v.  Franklin,  Hetley,  49, 

(a)  Mirroir,  ch.  1.  sect.  3;  2  Bl.  Comm.  449. 

(6)  Hartop  v.  Hoare,  2  Stra.  1187.  It  was  said  there  could  be 
no  market  overt  for  pawning,  independently  of  1  Jac.  I.  c.  21 ;  ib, 
1188.    See  S.  C.  1  Wils.  8  ;  3  Atk.  44. 
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that  no  sale,  exchange,  pawn,  or  mortgage,  of  any 
goods  Wrongfully  taken  or  stolen,  and  which  shall 
be  at  any  time  sold,  delivered,  exchanged,  pawned 
or  done  away  with,  in  the  city  or  liberties  of  Lon- 
don, or  within  two  miles  thereof,  or  within  West- 
minster or  South wark,  to  any  broker  or  pawn- 
taker,  shall  work  any  alteration  of  property  (c). 
And  it  is  provided,  that,  if  the  owner  of  goods, 
unlawfully  pawned,  make  oath  of  the  fact  before 
a  justice,  and  show  that  there  is  reason  to  suspect 
some  particular  person,  the  justice  may  grant  a 
warrant  for  searching  the  house  of  such  person, 
and  he  may  cause  the  goods,  if  found,  to  be 
restored  to  the  owner  (rf). 

Therefore,  where  goods  are  pawned  within  the 
limits  specified  by  the  statute,  the  true  owner  may 
have  his  action  for  the  goods,  whether  he  prose- 
cute the  trespasser  or  not(e).  In  an  action  against 
a  pawnbroker,  where  the  plaintiff  had  prosecuted 
the  party  who  had  stolen  and  pawned  the  goods, 
but  the  prisoner  had  been  acquitted  of  the  felony 
on  account  of  the  absence  of  a  material  witness,  it 
was  held  that  the  action  well  lay,  and  the  plaintiff 
had  a  verdict  (/).     It  was  formerly  the  established 

(c)  1  Jac.  I.  c.  21^  s.  5. 

(d)  S9  &  40  Geo.  III.  c.  99,  s.  IS, 

(e)  Kdynge,  50 ;  Plowd.  243. 

(/)  Packer  v.  Gillies,  2  Campb.  S36,  n.  But  if  the  owner 
held  out  the  party  pledging  the  goods  as  one  authorized  so  to 
act,  he  can  maintain  no  action  against  the  pledgee ;  Garth  v. 
ffffward,  5  C.  &  P.  346. 
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doctrine,  that,  if  a  factor  pledged  the  goods  of  his  Pledge  tj 
principal,  the  latter  might  recover  against  the 
pawnee,  on  paying  to  the  factor  what  was  due  to 
bim,  without  making  any  tender  to  the  pawnee(^). 
But  by  statute  it  is  enacted,  that  the  pledgee,  even 
with  notice,  shall  acquire  the  same  right,  title,  and 
interest  as  the  factor  possessed  (A).  Therefore  the 
principal,  in  order  to  redeem,  would  be  bound  to 
tender  to  the  pledgee  as  much  as  was  due  at  the 
time  to  the  factor,  but  not  more  (i). 


At  conftnon  law,  if  a  man  whose  goods  were  Restitution 
stolen  freshly  pursued  his  appeal  against  the  felon,  owne^r  at 
and  convicted  him  of  the  felony,  he  was  entitled  uw  ™°" 
to  restitution  (A:) ;  and  it  seems  that  a  sale  in 
market  overt  by  the  king's  officer,  or  any  other 
party,  would  not  in  such  case  have  changed  the 
property  (/).  '  By  a  repealed  statute  (jn)  the  ri^t 
of  restitution  was  further  extended,  and  the  owner 
was  entitled  to  a  writ  of  restitution  for  the  goods 
and  chattels  stolen  from  him,  if  he  himself,  or  any 
person  by  bis  prooutement,  gave  evidence  to  con- 
vict the  felotii 


\  I 


(g)  Paterson  v.  Tosh,  2Str.  1178. — Po«t,  Trovsk  by  Vendor, 
Book  II.  Part  1,  Chap.  iv.  . 

(A)  6  Geo.  IV.  c  94,  s.  5.— Post. 
(»)  See  Fktchtr  v.  Heath,  7  B.  &  C.  517. 
\k)  Com.  Dig.  Market,  E. ;  %  Inst.  714. 
(i)  Ibid.;  1  Hale,  P.  C.  542 ;  2  Hawk.  P.  C.  di.  23,  s.  S5. 
(m)  21  H.  Vlil.  c.  11,  repealed  by  7  &  8  Geo.  IV.  c.  %7. 
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Bj  statute.*      A  tecent  statute  contains  provisions  similar  to 
the  above,  but  more  extensive.    It  is  enacted,  that 
the  owner  shall  have  the  stolen  property  restored 
to  him,  upon  the  prosecution  and  conviction  of 
the  offender  by  or  on  behalf  of  the  owner ;  except 
where  the  property   stolen  consists  of  valuable 
securities,  which  have  been  bond  Jide  discharged, 
or  negotiable  instruments,  for  which  a  valuable 
consideration  has  been  paid  by  any  third  party 
without  notice  (w). 
Owner's  re-      The  remedy  given  by  the  latter  statute  for  the 
"*  ^'        recovery  of  the  stolen  property,  after  the  convic- 
tion of  the  offender,  is  a  writ  of  restitution,  and 
the  Court  is  empowered  to  order  the  restitution 
in  a  summary  manner.     The  repealed  statute  also 
gave  a  writ  of  restitution.     But  this  writ  was  not 
used  in  practice  (o) ;  and  if  the  goods  be  not  re- 
stored upon  conviction,  the  owner  may  maintain 
trover  for  them  {p).     Even  where  they  are  not  the 
identical  goods,  but  the  produce  of  them,  the 
action  will  lie  (y). 
Even  after       It  sccms  clear  that,  under  the  statute,  the  owner 
rowiTct"      upon  conviction  of  the  offender  shall  have  resti- 


overt. 


(«)  7  &  8  <5eo.  IV.  c.  29,  s.  57. 

(o)  See  per  Lord  Mansfieldy  C.  J.,  Lofil,  90.  No  writ  of  re- 
stitution had  been  sued  out  for  two  centuries  ;  Bac.  Abr.  Fairs, 
E.  10.     The  form  of  the  writ  is  given,  Lofft,  91, 

(p)  GoUghtly  V.  Reynolds,  Loffi:/  88. 

{q)  lb. ;  Haniis  case,  Noy,  128 ;  Holiday  v.  Hicks,  Cro.  Eliz. 
661 ;  Hanberrie's  case,  cited  ibid.     See  4  Nev.  &  Man.  430. 
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tution  of  the  property  against  even  a  bandjide  pur- 
chaser in  market  overt  (r).  Blackstone  says  (s), 
thov^h  this  may  seem  somewhat  hard  upon  the 
buyer^  yet  the  rule  of  law  is  that  '*  spoliatm  debet 
ante  omnia  restitui ;"  especially  when  he  has  used 
all  the  diligence  in  his  power  to  convict  the  felon. 
And  since  the  case  is  reduced  to  this  hard  neces- 
sity, that  either  the  owner  or  the  buyer  must 
suffer,  the  law  prefers  the  right  of  the  owner,  who 
has  done  a  meritorious  action  by  pursuing  the 
felon  to  condign  punishment,  to  the  right  of  the 
buyer,  whose  only  merit  is  negative,  that  he  has 
been  guilty  of  no  unfair  transaction. 

But,  although  the  owner  is  entitled  to  restitution.  Against 

whom  he 

upon  conviction  of  the  offender  by  his  procure-  may  bring 
ment,  the  action  can  be  sustained  only  against  the 
party  in  possession  of  the  goods  at  the  time  of  the 
attainder.  Where  the  defendant  had  purchased 
the  goods  from  the  felon  in  market  overt,  and 
sold  them  again  before  the  conviction,  although 
notice  of  the  robbery  had  been  given  to  him  by 
the  plaintiff,  the  Court  gave  judgment  for  the  defen- 


(r)  2  Inst.  714 ;  Corn.  Dig.  Market,  E. ;  1  Hale,  P.  C.  543 ; 
Kelynge,  35,  48  ;  Bac.  Abr.  Fairs,  E.  10  ;  Vin.  Abr.  Restitution, 
C.  12  (note) ;  3  Chit.  Burn,  Larceny,  VI. ;  2  T.  R.  755. 

(<)  4  Comm.  ch.  27.  [It  has  been  decided,  in  a  very  recent 
case,  that  he  might  recover  against  the  defendant,  who  purchased 
the  goods  from  the  felon  by  private  sale,  although  the  defendant 
had  afterwards  resold  them  to  a  third  party  in  market  overt ;  Peer 
V.  Humphrey,  4  Nev.  &  M.  430.] 
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dant.  (0  Under  the  former  statute  (u)  it  was  held 
that  the  owner  was  not  entitled  to  restitution 
against  a  pawnee,  or  other  bond,  fide  party,  paying 
valuable  consideration  for  goods,  if  such  goods  had 
been  obtained  by  the  wrong-doer  through  fraud, 
or  by  any  other  means  not  amounting  to  felony ; 
because  the  words  of  the  statute  confined  it  to  the 
case  of  felony  (a).  But  it  seems  that  the  objection 
would  not  now  be  applicable,  since  the  words  ^of 
the  present  statute  (y)  are,  '^any  such  felony  or 
misdemeanor  as  aforesaid,"  &c. ;  and  a  previous 
section  {z)  relates  to  the  very  case  of  obtaining 
goods  under  false  pretences. 


Section  II. — Of  the  Buying  and  Selling  of  Horses 

in  Market  Overt. 

Selling  of  With  the  view  of  checking  the  crane  of  horse- 
stealing, and  of  securing  the  property  of  ovraers  of 
horses,  certain  statutes  have  provided,  that  the  sale, 
by  a  wrongful  possessor,  even  in  market  overt, 
shall  not  have  the  effect  of  altering  the  property 


(f)  HortDoodY.  Smithy  2  T.  R.'750. 

(u)  21  H.  VIII.  c.  11. 

(x)  Parker  v.  Patrick,  5  T.  R.  175.  See  6  Taunt.  IS ;  Dacis 
Y.  Morrison  J  Lofil,  185  ;  2  Wm.'s  Saund.  Rep.  47,  e. 

(V)  7  &  8  Geo.  IV.  c.  29,  s.  57. 

(z)  Id.  sect.  53 ;  reciting,  that  "  a  failure  of  justice  frequently 
arises  from  the  subtle  distinction  between  larceny  and  fraud/* 
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in  a  horse,  unless  certain  prescribed  forms  have 
been  duly  complied  with. 

The  Statute  2  &  3  Phil  &  M.  c.  T,  entitled  ''  An 
Act  against  the  Bujong  of  Stolen  Horses/'  directs, 
that  in  every  fiiir  and  market  a  certain  open  space 
shall  be  appointed  and  limited  out  for  the  selling 
of  horses.  And  that  a  toll-gatherer  shall  be  ap- 
pointed for  taking,  between  the  hours  of  ten  in  the 
morning  and  sunset,  due  wd  lawful  toU  for  every 
horse  there  sold;  and  he  shall  write  down  in  a 
book,  kept  for  the  purpose,  the  description  of  the 
horse,  and  the  names  and  abodes  of  the  parties  to 
the  contract  {a) ;  which  book  shall  be  delivered  to 
the  chief  keeper  of  the  fair  or  market,  who  is  to 
make  a  note  of  the  number  of  horses  sold  {b). 

It  is  further  enacted,  that  the  property  in  a 
stolen  horse  shall  not  be  changed  by  the  sale, 
made  according  to  such  prescribed  regulations, 
unless  the  horse  shall  have  been  openly  used,  for 
the  space  of  an  hour  at  the  least,,  in  the  open 
space  of  the  said  fair  or  market,  where  horses  are 
usually  sold(c).  If  the  provisions  of  the  statute 
have  not  been  complied  with,  the  owner  of  a 
stolen  horse  may  retake,  or  have  an  action  for  the 
recovery  of,  the  same  {dy. 

The  statute  31  Eliz.  c.  12,.entitled  "  An  Act  to 
avoid  Horsestealing,"  makes  further  provisions 


(a)  Section  %,  (c)  Section  4. 

(6)  Section  3.  {d)  Section  5, 
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concerning  the  sale  of  horses,  in  protection  of 
owners,  reciting,  that  sundry  good  ordinances, 
theretofore  made,  '*  had  not  wrought  so  good 
"  effect  for  the  repressing  or  avoiding  of  horse- 
''  stealing,  as  was  expected."  It  enacts,  that  the 
toll-taker,  or  chief  ojfficer  of  the  fair  or  market, 
shall  not  make  an  entry  of  the  sale  of  any  horse, 
unless  he  will  take  upon  himself  perfect  knowledge 
of  the  seller,  or  unless  some  sufficient  and  credit- 
able person  will  avouch  the  seller,  and  declare  of 
his  own  knowledge  the  seller's  name,  occupation, 
and  residence.  And  it  further  provides,  that  the 
toll-taker  shall  enter  in  his  book  the  price  of  the 
horse,  and  shall  furnish  a  note  in  writing  of  the 
transaction  to  the  buyer  (e). 

Notwithstanding  that  the  prescribed  formalities 
shall  have  been  adopted,  it  is  provided^  that  the 
owner  of  a  stolen  horse  may  make  claim  within  six 
months  after  the  sale,  and,  upon  sufficient  proof  of 
his  property  within  forty  days  after  claim,  may  re- 
deem the  horse  upon  payment,  or  tender  of  pay- 
ment, of  the  sum  bondjide  paid  by  the  buyer  (/). 

If  in  the  sale  of  a  stolen  horse  the  requisites  of 
these  statutes  have  not  been  duly  observed,  the 
sale  is  utterly  void  as  regards  the  owner,  and  he 
may  retake  the  horse  at  any  distance  of  time  (g). 
Therefore,  it  was  decided  that,  where  the  vendor 


(e)  Section  2.  (g)  2  Bl.  Comm.  451. 

(/)  Section  4. 
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had  entered  a  wrong  name  in  the  toll-book^  the 
property  was  not  altered  (A).  So  it  is,  where  the 
person,  vouching  the  seller,  gives  a  fictitious 
name  (i). 

The  statute  extends  to  horses,  wrongfully  taken, 
which  have  not  been  stolen  (A).  When  the  plain- 
tiff let  a  horse  to  hire  to  one,  who  kept  it  beyond 
the  time  stipulated,  and  then  sold  it  to  the  defend- 
ant, it  was  held  that  the  owner  might  recover 
against  the  defendant,  though  the  latter  was  a  bonA 
fide  purchaser  for  full  value  (/). 

It  has  been  decided,  that  an  oflScer  has  no  autho- 
rity, by  a  warrant  given  upon  the  mere  making  of 
a  complaint  by  the  alleged  owner  before  the 
magistrate,  to  take  the  horse  out  of  the  possession 
of  a  bond  Jide  purchaser;  some  ground  must  be 
laid  for  the  jurisdiction  of  the  magistrate  in  an 
actual  felony(m).  It  was  ruled  by  Best,  C.  J.,  that 
the  plaintiff  could  not  recover,  upon  proof  of  the 
property  in  the  horse,  unless  he  has  done  every- 
thing in  his^  power  to  convict  the  felon ;  a  mere 


{h)  Gibbis  case,  Owen,  27 ;  S.  C.  I  Leon.  158 ;  (though  it 
had  been  ruled  contra,  Wickes  v.  Morrfoot^  Cro.  Eliz.  86.)  [The 
^uyer,  justifying  under  a  sale  in  market  overt,  must  show  who 
was  the  vendor;   Bro.  Abr.  Count,  pi.  78.] 

(t)  Barker  v.  Readings  Sir  W.  Jones,  163  ;  S.  C,  Palm.  485. 

(k)  Com.  Dig.  Market,  E. ;  Burn's  Justice,  Tit.  Horses;  Barker 
V.  Reading,  Jones,  163. 

(0  Shelley  v.  Ford,  5  C.  &  P.  313. 

(w)  Joseph  V.  Adkins,  2  Stark.  N.  P.  C.  76. 

N 
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statement  of  facts  before  the  magistrate  is  insuf- 
ficient (»). 


(if)  Gimson  v.  Woodfull,  2  C.  &  P.  41.  "I  take  it,  the  law  is 
this ;  you  must  do  your  duty  to  the  public,  before  you  seek  a 
benefit  to  yourself.  If  I  were  to  hold  that  this  action  could  be 
maintained  under  such  circumstances,  we  should  have  no  more 
criminal  prosecutions  ;*'  per  Best^  C.  J.,  id.    See  1,  Hale,  P.  C. 


(     179    ) 


BOOK  11. 

OF  THE  RIGHTS,  REMEDIES,  AND  LIABILITIES 

OF  THE  PARTIES. 


PART  I. 

RIGHTS  AND  REMEDIES  OF  VENDOR  IN  RESPECT  OF 

VENDEE. 

The  rights  and  remedies  of  vendor  in  respect  of  Exira-jodi- 
vendee  may  be  considered  as  extra-judicial  and  dies  of 
judicial: — the  former,  comprehending  the  Lien  of  "^^  **'* 
the  vendor  for  the  price  of  the  goods  while  they 
remain  in  his  possession  (a),  and  the  Right  of 
stopping  goods  in  transitu,  i.  e.  in  their  passage 
to  an  insolvent  vendee,  who  has  not  paid  the 
price  (i) : — ^the  latter,  including  the  different  actions  jadidai  w- 
which  the  vendor  may  maintain  against  the  pur-  "  **** 
chaser,  to  recover,  either  the  goods  themselves,  or 
their  value,  or  adequate  damages  for  the  breach  of 
contract.     The  vendor  may  bring  Assumpsit  (c)  on 

the  special  contract  for  not  accepting  goods ;  in 

* 

(a)  Part  1,  Chap.  i.    See  Montagu  on  Lien* 

(b)  Part  I,  Chap.  ii. 

(c)  Part  1,  Chap.  iii. 

n2 


180  RIGHtS  OP  V£Nt)OR.         [bK.  II.  PT.  !• 

which  form  of  action  he  is  entitled  to  recover,  not 
the  full  value  of  the  goods,  but  such  damages  as  he 
may  prove  that  he  has  sustained  by  the  non-per- 
formance of  the  agreement.  Or,  he  may  bring 
assumpsit  for  goods  bargained  and  sold,  or  for 
goods  sold  and  delivered  ;  in  both  of  which  forms 
of  action  he  is  entitled  to  recover  the  full  value. 
Debt  also  lies  for  goods  sold  (d)  ;  but  if  counts  in 
debt  and  counts  in  assumpsit  are  joined,  it  is  de- 
murrable (e).  By  framing  the  action  in  the  form 
€.r  contractu,  the  plaintiff  affirms  the  contract  (f) ; 
which  he  is  entitled  to  do  in  general,  waiving  the 
tort  (§•).     But  where  the  vendor,  on  account  of  the 

fraud  of  the  defendant,  or  other  circumstance  ren- 

.  .        .  , 

dering  the  contract  voidable,  elects  to  rescind  the 
contract  and  sue  for  the  goods  themselves,  he  may 
bring  Trover  (A),  or  Detinue  (i). 

(d)  Emery  v.  FeU,  2  T.  R.  28.     1  Chit.  PI.  98. 

(c)  BriU  V.  Neele,  3  B.  &  A.  208 ;  Dalion  v.  Smith,  2  Smith, 
Rep.  618.  The  word  "promise**  is  peculiar  to  a  count  in  as- 
sumpsit^ and  improper  in  a  count  in  debt ;  biit  the  words  '*  agreed 
'  and  undertook  **  are  good  in  debt ;  Gardner  v.  Bowman,  4  Tyrwh. 
412. 

(/)  See  Fergusson  v.  Carrington,  9  B.  &  C.  59. 

(jg)  HiU  V.  Perrott,  3  Taunt.  274.— Post. 

(h)  9  B.  &  C.  60.    See  Part  1,  Chap.  iv. 

(f)  1  Chit.  PI.  112.    See  Garth  v.  Hoxoard,  5  C.  &  P.  346,  350, 
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CHAP.  I. 


LIEN  OF  VENDOR. 


"  There  are  two  species  of  liens  known  to  the  Particular 
law,  viz.  particular  liens,  and  general  liens.  Par-  Hen. 
ticular  liens  are,  where  persons  claim  a  right  to 
retain  goods  in  respect  of  labour  or  money  ex- 
pended upon  them  ;  and  those  liens  are  favoured 
in  law.  General  liens  are  claimed  in  respect  of  a 
general  balance  of  account ;  and  these  are  founded 
on  custom  only,  and  are  therefore  to  be  taken 
strictly**  (a).  The  subject  of  general  lien  scarcely 
claims  consideration  in  reference  to  the  mutual 
relation  of  vendor  and  purchaser. 

It  may  be  laid  down  generally,  that,  where  there  General 
is  no  express  agreement  to  the  contrary,  the  ven-  ™*** 
dor  has  a  particular  Ken  for  the  price  upon  the 
chattel  sold,  until  it  actually  comes  into  the  pos- 
session of  the  purchaser  or  his  agent.  Thus, 
trover  cannot  be  supported  by  the  purchaser  to 
obtain  possession  of  the  goods,  until  he  has  either 

{a)  See  per  Heath,  J.,  3  B.  &  P.  494,  Houghton  v.  Matthews. 
Per  Grose,  J.,  Hammond  v.  Barclay,  %  Sast,  235.  Selw.  N.  P. 
1392,  (8th  Ed.). 
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paid  or  tendered  the  price ;  because,  to  support 
such  action,  the  plaintiff  must  have  both  the  right 
of  property  and  the  right  of  possession ;  and  it 
will  never  be  intended,  in  the  absence  of  a  specific 
agreement,  that  the  purchaser  was  to  be  entitled 
to  the  possession  of  the  goods  before  payment  of 
Estn^rdi-  the  piice  (b\      Further,  even  when  the  vendor 

narjr  lien.  ■•  ^  ^ 

has  parted  with  the  possession  of  the  goods,  a 
species  of  extra-ordinary  lien  continues  until  the 
purchaser  has  actually  obtained  possession;  so 
that,  if,  by  the  intermediate  insolvency  of  the  latter, 
the  vendor  should  be  deprived  of  the  reasonable 
chance  of  payment,  he  may  recover  possession  by 
stopping  the  goods  in  transitu;  which  right  forms 
the  subject  of  the  next  chapter. 

OrdiDtrj  In  respect  of  the  ordinary  lien  of  the  vendor, 
the  subject  may  be  considered ; — first,  as  to  where 
the  lien  exists ;  secondly,  how  it  is  waived  or  de- 
termined. 

Where  it  1  •   Where  the  Lien  exists. 

The  vendor  in  general  has  a  lien  on  the  goods 
while  remaining  in  his  possession,  on  the  principle, 
that,  wherever  a  party  has  bestowed  expense  or 
labour  upon  a  particular  chattel,  he  has  a  claim 
upon  it  to  the  amount  of  such  charge  (c).     And, 


(6)  See  per  BayUy,  B.,  2  Or.  &  Mees.  511.    Of  Troyxr  bt 
Vemdeib,  Part  0,  Chap,  ik  •        • 
(c)  Bhxam  v.  Sanders,  4  B.  &  C.  941 ;  Ocktnien,  ex  parte,  1 


eiists. 


CHAP.  I.]  UBN.  183 

while  the  vendor  has  the  possession  of  the  goods, 
it  is  immaterial  that  the  purchaser  has  agreed  to 
pay  rent  for  them ;  for,  although  such  agreement 
is  an  implied  transfer  of  possession  for  certain  pur- 
poses (d),  yet  it  is  not  such  a  transfer  or  waiver  of 
possession  as  to  bar  the  vendor's  lien(e)     The 
lien  exists  as  well  in  cases  of  implied  contracts,  as  Both  in  m. 
^here  there  has  been  an  express  agreement  as  to  .^IJ?!. 
price  (y^ :  a  special  agreement  does  not  of  itself  ^^^' 
destroy  the  right,  but  only  where  it  contains  some 
term  inconsistent  with  that  right  (g).     Upon  the 
principle  of  lien,  the  vendor  is  justified  in  refusing 
to  deliver  goods  contracted  to  be  sold,  if  his 
chance  of  payment  is  taken  away  by  the  subse- 
quent  insolvency  of  the  purchaser  (h).    If  the 
purchaser  becomes  bankrupt  while  the  goods  are 
remaining  in  the  vendor's  hands,  the  latter  has  a 
lien  against  the  claim  of  the  assignees ;  therefore, 
an  action  cannot  be  maintained  by  the  assignees 
without  payment  of  the  price  (i),  and  of  the  ware- 


Atk.  235  ;  Franklin  v.  Hosier,  4  B.  &  A.  341 ;  Chase  v.  fVestmore, 

5  M.  &  S.  180;  Wallace  Y.  Woodgate,  Ry.  &  Moody,  194. 
.(cO  See  Hurry  v.  Mangles,  1  Campb.  452. — Post. 

(e)  New  y.  'Swain,  Dan.  &  Lloyd,  Merc.  Ca.  193. 

(/)  Chase  y.  Westmore,  5  M.  &  S.  180,  (overruling  Brennan 
v.  Currint,  and  Collins  v.  Ongley,  cited  Bull.  N.  P.  45,  and  Selw. 
N.  P.  1397).  And  see  per  Gibhs,  C.  J.,  Hutton  v.  Bragg,  7 
Taunt.  25. 

(g)  Per  Holroyd,  J.,  and  Best,  J.,  Crawshay  v,  Homfray,  4  B. 

6  A.  52.    See  5  M.  &  S.  180. 

(A)  Reader  v.  KnatchhuU,  5  T.  R.  218,  n. 

(t)  Bloxham  v.  Sanders,  4  B.  &  C.  941 ;  see  4  B.  &  C.  951. 
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house  duties  or  other  charges  to  which  the  pur- 
chaser himself  would  have  heen  liable  (&).  . 
Not  in  sale       Where  the  goods  are  expressed  to  be  sold  upon 
npoDcre  i.  ^^.^jj.^  ^^^  veudor  has  no  lien  (/) ;  for,  if  by  the 

terms  of  the  agreement  the  party  is  entitled  to  have 
the  goods  immediately,  and  the  payment  in  respect 
of  them  is  to  take  place  at  a  future  time,  that  is 
altogether  incompatible  with  the  lien  or  right  to 
retain  the  goods  until  payment  (m).  Neverthe- 
less, if  the  purchaser  suffers  the  goods  to  remain 
until  the  appointed  period  of  pajonent  has  elapsed 
and  no  payment  is  in  fact  made,  a  lien  is  created, 
and  the  seller  has  then  a  right  to  retain  them  (»). 

2.   Where  the  Lien  is  waived  or  determined. 

Lien  waiT-       '^  ^^^  veudor  parts  with  the  possession  of  the 
ed  by  part-  jrQods,  the  licu  wiU  be  determined  (o\     So  it  is  a 

ing  posses-    o  '  \   /^ 

•***"•  constructive  waiver  of  the  lien,  if,  when  the  goods 

are  demanded,  he  claims  to  retain  them  on  a  dif* 


(k)  Winks  V.  HassaU,  Dan.  &  Lloyd,  Merc.  Ca.  312  ;  S.  C,  9 
B.  &  C.  372. 

(/)  Bunney  v.  Poyntz,  4  B.  &  Ad.  568,  573.  See  Coodv.  Pol- 
lard, 10  Price,  109. 

(m)  See  per  Holroydt  J.,  Crawskay  v.  Homfray,  4  B.  &  A.  52 ; 
Dyer,  30,  a. 

(n)  Per  Bay  ley ,  J.,  New  v.  Swain,  Dan,  &  Lloyd,  Merc.  Ca. 
195.    And  see  4  B.  &  C'  948,  949. 

(o)  Godfrey  v.  Furzo,  3  P.  Wms.  185 ;  Jacobs  v.  Latour,  5  Bingh. 
130 ;  Jones  v.  Pearle,  I  Str.  551 ;  Taylor  v.  Robinson,  8  Taunt. 
648.   See  Scott  v.  Newington,  1  M.  &  Rob.  252. 
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ferent  ground  (p).  And,  even  if  the  agreement 
was,  that,  after  giving  up  the  possession,  the  ven- 
dor should  continue  to  have  a  claim  on  the  goods 
until  payment,  this  will  be  deemed  to  be  only  a  per- 
sonal licence,  and  cannot  be  enforced  against  any 
one  except  the  purchaser  himself  (y). 

A  delivery,  however,  of  part  of  the  goods  does  But  not  bj 
not  divest  the  vendor  s  lien  in  respect  of  the  resi-  ^l^^^^'' 
due  remaining  in  his  possession  (r)  ;  provided  that 
it  does  not  appear  that  such  part-delivery  was  ex- 
pressly intended  to  be  by  way  of  delivery  of  the 
whole  (s).  Therefore,  where  a  part  has  been  de- 
livered either  to  the  vendee,  or  to  a  sub-vendee,  on 
the  dishonour  of  acceptances  given  in  pa3rment  by 
the  former,  neither  the  vendee  nor  the  sub-vendee 
can  maintain  an  action  to  recover  the  part  remain- 
ing in  the  possession  of  the  original  vendor  or  of 
a  bailee  on  his  behalf,  for  the  vendor's  lien  thereon 
still  continues  (t).     But  it  is  otherwise,  where  the 

(p)  Boardman  v.  Sill,  1  Campb.  -ilO,  n.  But  it  is  not  a  suffi- 
cient ground  to  imply  a  waiver  of  the  right,  that  he  has  merely 
omitted  making  claim  in  respect  of  it ;  White  v.  Gainer j  St  Bingh. 
23. 

(g)  H&wes  V.  Eallj  7  B.  &  C.  481. 

(r)  Miles  V.  Gorton^  2  Cr.  &  Mees.  504 ;  Payne  v.  Shadbolt,  1 
Campb.  427. 

(«)  Bunney  v.  Poyntz,  4  B.  &  Ad.  568  ;  see  9  B.  &  C.  372. 

(0  Dixon  y.  Yates,  5  B.  &  Ad.  313  ;  S.  C.  2  Nev.  &  Man. 
177  ;  Miles  v.  Gorton,  2  Cr.  &  Mees.  504.  [Qii.  ?  whether  these 
.decisions  overrule  Green  v.  H ay t home,  1  Stark.  N.  P.  C.  447, 
450.  In  this  case  the  whole  of  the  goods  for  which  the  actioh 
was  brought  had  been  resold,  and  a  part  delivered ;  so  that  the 
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Unless  in- 
tended as 
delivery  of 
the  whole. 


Not  waived 
by  verdict 
for  goods 
bargained 
and  sold. 


When  lien 
revives. 


delivery  of  part  was  clearly  intended  as  a  delivery 
of  the  whole,  and  where  the  purchaser  had  free 
access  to  the  residue  undelivered,  and  might  have 
removed  it  whenever  he  chose.  Thus,  in  a  case 
where,  on  the  sale  of  certain  trees,  the  cubical 
admeasurement  of  each  had  been  ascertained,  and 
the  trees  were  marked  and  part  removed,  it  was 
held  that  the  vendor's  lien  was  determined  (u). 

It  has  been  held  that,  by  obtaining  a  verdict  for 
goods  bargained  and  sold,  the  vendor  did  not  waive 
his  lien ;  though  it  might  have  been  otherwise  if  it 
had  been  for  goods  sold  and  delivered  (j')  :  because 
that  would  seem  to  amount  to  an  implied  acknow- 
ledgement that  the  purchaser  had  the  right  of 
possession.  The  lien  is  lost  by  taking  in  payment 
a  bill  of  exchange,  and  negociating  it,  although 
such  payment  may  have  been  objected  to  at  the 
time  (y). 

It  seems  that,  in  general,  if  possession  has  been 
given  up,  and  the  lien  is  once  gone,  it  is  altogether 
lost  (z)  ;  but  if  the  goods  remain  in  the  possession 


question  concerning  the  residue  undelivered  was  not  between  the 
original  parties,  but  entirely  between  the  sub-vendee  and  the 
original  vendor.  The  original  purchaser  had  become  insolvent, 
and  the  vendor  did  not  notify  his  dissent  until  after  the  insolvency. 
Held,  that  he  had  lost  his  lien.] 

(ii)  Tansley  v.  Turner,  2  Bingh.  N.  S.  151. 

Ix)  Houlditch  V.  Desange,  £  Stark.  N.  P.  C.  SS7. 

(j/)  Homcastk  v.  Farran,  3  B.  &  A.  497  ;  S.  C.  2  Stark.  N.  P. 
C.  590. 

(«)  See  Hartley  v.  Hitchcock,  1  Stark.  N.  P.  C.  408 ;  Gwid' 
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of  the  vendor,  the  lien  may  be  suspended  by  cir- 
cumstances, and  may  afterwards  revive  (a).  Where 
a  party  resumes  possession  of  goods  wrongftilly 
and  by  misrepresentation,  the  lien  will  not  be  re- 
vived, although  otherwise  he  might  have  been 
entitled  to  it  (i). 


hart  V.  Lowe,  2  Jac.  &  W.  352.     But  see  Ltoif  v.  Barnard,  8 
Taunt.  149 ;  Wallace  v.  IToodgate,  1  Ry.  &  Moo.  193. 

(a)  See  per  Bay  ley,  B.,  %  Cr.  &  Mees.  510. 

(b)  Madden  Y.  Kempster,  1  Campb.  12;  Whiteheads*  Vaughan, 
Co.  B.  L.  547. 
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STOPPAGE  IN  TRANSITU. 


Uie  of  tbe  The  tenn  stoppage  in  transitu  is  occasionally  used 
to  signify  any  act  done  by  the  owner  of  goods,  or 
by  a  party  entitled  to  a  lien  upon  goods,  by  which 
some  adverse  right  is  prevented  from  vesting. 
Thus,  the  expression  has  been  used,  in  reference 
to  the  countermanding  of  a  consignment  in  order 
to  prevent  the  general  lien  of  a  factor  from  attach- 
ing upon  the  goods  («); — also,  in  reference  to  a 
bailee,  after  having  parted  with  the  possession,  re- 
suming it  in  order  to  regain  his  lien  (b) ; — also,  in 
reference  to  the  countermanding  of  a  remittance 
sent  by  a  debtor  to  a  creditor,  who  had  sub- 
sequently become  insolvent  (c) ; — and  in   a  few 

Proper  sig-  other  iustauccs  (d).     But  it  has  been   well  ob- 

uification.  t  /  \      t  i  i  •11. 

served  (e),  that  the  term  has  now  acquired  a  dis* 
tinct  technical  meaning,  to  which  it  ought  to  be 


(a)  Paley,  Pr.  &  A.  137  ;  Kinloch  v.  Craig,  3  T.  R.  119. 

(b)  Sweet  V.  Pj^m,  1  East,  4. 

(c)  Smith  V.  Bowles,  2  Esp.  578. 

(rf)  See  Edgar  v.  Fowler,  3  East,  225,  per  Lord  EUenborovgh, 
C.  J. ;  Gurney  v.  Sharp,  4  Taunt.  245. 

(e)  Paley,  Pr.  &  A.  137,  Editor's  Note,  (3d  Ed.)  rtd.  per 
Cur.  3  T.  R.  787. 
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confined;  to  ynt,  the  rights  which  an  unpaid 
vendor  possesses^  of  stopping  goods  on  their  way 
to  an  insolvent  vendee. 

The  doctrine  of  stopping  in  transitu,  it  is  said,  ^^*^"|JJj[ 
owes  its  origin  to  Courts  of  Equity,  but  has  since 
been  adopted  and  established  by  a  variety  of  de- 
cisions in  Courts  of  Law,  and  is  now  regarded  with 
favour  as  a  right,  which  those  Courts  are  always 
disposed  to  assist  (/).  The  first  case,  in  which  the 
doctrine  was  acknowledged  in  a  Court  of  Law, 
seems  to  be  the  case  of  the  Assignees  of  Burghall 
V.  Howard  {g).  The  action  was  brought  by  the 
assignees  of  the  bankrupt-vendee  against  the  de- 
fendant (in  whose  vessel  the  goods  had  been 
shipped),  for  refusing  to  deliver  the  cargo  on  the 
ground  that  the  delivery  had  been  countermanded 
by  the  consignor.  Lord  Mansfield  nonsuited  the 
plaintijBs,  observing,  that  he  had  known  it  several 
times  ruled  in  Chancery  (A),  that,  where  the  con- 
signee becomes  a  bankrupt,  and  no  part  of  the 
price  has  been  paid,  it  was  lawful  for  the  consignor 
to  seize  the  goods  before  they  came  to  the  hands 
of  the  consignee  ;  and  that  this  was  decided,  not 

« 

(/)  Selw.  N.  P.  1275,  (8th  Ed.);  4  Bing.  519. 

(g)  Coram  Lord  Mansfield,  C.  J.,  32  Geo.  II.,  cited  1  H.  Bl. 
S66  n.  See  per  Lord  Loughborough,  Mason  v.  LickbarroWf 
1  H.  Bl.  366. 

{h)  See  Snee  v,  Prcscott^  cor*  Lord  Hardwkke,  Ch.,  1  Atk. 
t4S;  D'Aguila  v.  Lambert,  2  Ed^n,  75;  Ambl.  390,  . 
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upon  principles  of  equity  only,  but  the  general 
laws  of  property  (i). 

The  vendor's  right  of  stopping  the  goods  in 
transitu  may  be  considered  under  the  three  fol- 
lowing heads : — 

1.  Who  is  entitled  to  exercise  the  right  of 
stopping  goods  in  transitu. 

IL  Under  what  circumstances  the  vendor  may 
stop  the  goods. 

III.  When  the  transitus  is  determined. 

whoenii-    I.   Wko  is  entitled  to  exercise  the  Right  of  stopping 
goods.  Goods' in  Transitu. 

Qnati  It  is  sufficient,  to  entitle  a  party  to  stop  goods 

in  transitu,  that  he  stands  in  relation  of  vendor 

(t)  The  efFett  of  stopping  the  goods  in  transitu^  where  pos- 
session has  been  actually  re- obtained,  seems  to  be,  entirely  to 
rescind  the  contract,  and  to  revest  the  property  absolutely  in  the 
vendor :  on  this  principle,  it  is  decided  that  the  vendee  (or  his 
assignee  on  his  bankruptcy)  no  longer  possesses  an  insurable  in- 
terest in  the  goods;  Clay  v.  Harrison^  5  Man.  &  Ry.  17  ;  S.  C. 
10  B.  &  C.  99.  But  see  7  T.  R.  445 ;  1  Campb.  109;  1  M.  & 
Payne,  392 ;  and  in  Mont.  &  Gregg,  B.  L.  458,  note  (i/),  it  is 
said,  that  the  vendor  is  only  entitled  to  the  purchase-money,  and 
the  bankrupt's  assignees  may  claim  the  goods  on  payment  of  the 
price.  If  there  is  any  distinction,  it  seems  to  depend  on  the 
question,  whether  the  vendor  had  merely  exercised  the  right  of 
stoppage  in  transitu  in  law ;  or,  whether  he  had  performed  any 
overt  act  of  rescission  (which  he  might  do  as  long  as  the  con- 
tract was  executoiy)^  such  as  actually  retaking  possession.  See 
the  same  case  of  Clay  v.  Harrison^  reported  in  Lloyd  &  V^elsby, 
Merc.  Ca.  104,  and  ib,  113  n.  And  see  Chit.  Contracts,  34^, 
(2d  Ed.). 
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quoad  the  bankrupt ;  therefore^  where  the  party 
receiving  the  order  procured  the  goods  from  a  third 
person  on  his  own  credit,  and  shipped  them  on  the 
account  of  the  bankrupt,  drawing  bills  upon  the 
latter  for  the  price,  it  was  held,  that  the  shipper 
was  in  effect  the  seller,  and  was  therefore  justified 
in  authorizing  his  agent  to  stop  the  goods  (Ar).  So, 
the  agent,  on  whose  credit  the  goods  were  sold, 
may,  in  order  to  protect  himself,  prevent  them 
from  vesting  in  the  vendee-principal,  by  giving 
them  a  new  direction,  adverse  to  the  principal  and 
contrary  to  the  course  of  dealing  for  which  he  as 
agent  had  ordered  them  (/).  But  a  mere  surety  Bot  not 
has  not  such  power ;  therefore,  where  the  party  '"*'®'""*^* 
stopping  the  goods  had  no  interest  in  the  original 
purchase,  but  had  agreed  to  accept  bills  drawn  for 
the  price  upon  receiving  a  commission  on  the 
amount,  it  was  held,  that  he  had  no  right,  and 
that  the  assignees  of  the  bankrupt  were  entitled  to 
recover  the  proceeds  (m). 

An  agent  duly  authorized  may  stop  the  goods  on  Agent. 
behalf  of  his  principal.  But  it  seems  that,  where 
the  goods  have  been  stopped  by  a  third  party  in 
fevour  of  the  consignor,  his  authority  for  the  par- 
ticular act  must  have  been  received  before  obtain- 
ing possession  of  the  goods:  if  there  was  no  privity 

Qc)  Feize  v.  Wra^f,  S  East,  98 ;  Hawkes  v.  Dunn,  1  Tyr^h. 
418. 

{f)Seeper  Bayley,  B.,  1  Tyrwh.  418,  419. 

(m)  Si^cn  V.  fTray,  6  East,  871 ;  S.  C.  2  Smith,  Rep.  480. 
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at  the  time  between  him  and  the  vendor-principal, 
a  subsequent  assent  and  approval  will  not  make  it 
a  due  exercise  of  the  right  («)• 
Indorsee  of  A  party,  to  whom  the  vendor  indorses  the  bill 
iilg.**  *  "  of  lading  for  valuable  consideration,  subsequently 
to  the  original  consignment,  will  have  the  same 
right  of  stopping  the  goods  as  the  vendor  himself; 
but  an  indorsee  without  consideration  is  not  en- 
titled to  stop  the  goods  (o)* 

11.  Under  what  circumstances  the  Vendor  niajf  stop 

the  Goods. 

When  the        The  general  rule  is,  that  an  unpaid  vendor  may 
be  sto^pL^.  always  stop  the  goods,  in  the  event  of  the  insol- 
vency of  the  consignee,  at  any  time  before  they 
have  reached  the  latter  ( p).     The  right  of  stopping 
in  transitu  is  not  founded  merely  on  a  rescission 
of  the  contract,  but  is  an  equitable  lien  adopted  by 
the  law  for  the  purposes  of  substantial  justice  (^). 
Part-pay-    Therefore,  part-payment,  for  the  goods  does  not 
not  pre-      preclude  the.  vendor's  right  as  to  the  residue,  but 
only  operates  pro  tanto  (r).     So,  the  right  may  be 


(«)  Siffken  V.  Wray,  6  East,  371.  [The  Court,  however,  did 
not  giye  a  positive  opinion  to  this  efFect,  because  the  agent's 
taking  was  not  adverse,  but  under  an  agreement  with  the  bank- 
rupt.] 

(o)  Waring  v.  Cox,  I  Camp.  369 ;  Abb.  Ship.  227. 

( p) '  See  Birkett  v.  Jenkins,  cited  Cowp.  296. 

(q)  Per  Lord  Kentfon,  C.  J.,  7  T.  R.  445. 

(r)  Hodgson  v.  Loy,  7  T.  R.  440 ;  Wiseman  v.  VwdeptU 
2,Vern,  204, 


CHAP.  II.]  STOPPAGE  IN  TRANSITU.  193 

exercised^  althongh  the  vendee  had  previously 
consigDed  goods  to  the  vendor,  for  which  no  pay- 
ment had  been  made ;  for  the  vendor  is  not  bound 
to  wait  until  a  final  adjustment  of  accounts  be- 
tween them^  to  ascertain  the  question  to  which 
party  a  balance  may  be  due  (s).  But,  if  the  goods 
had  been  consigned  on  the  account  of  an  existing 
debt,  the  consignee's  insolvency  would  not  have 
given  the  vendor  any  right  of  stoppage  (/).  Where 
the  vendor  has  once  voluntarily  agreed  to  waive 
his  right  of  stopping  the  goods,  he  cannot  after- 
wards insist  upon  it  (u). 

It  seems  that  it  may  be  collected  from  the  deci-  Asbignment 

by  con* 

sions,  that  no  act  on  the  part  of  the  purchaser,  signee  of 
before  obtaining  either  actual  or  constructive  pos-  ing. 
session  of  the  goods,  can  preclude  the  vendor's 
exercise  of  his  right,  except  the  indorsement  for  a 
valuable  consideration,  to  an  assignee,  without 
notice,  of  a  bill  of  lading  (ir).     Such  negotiation  of 


(s)  Wood  V.  Jones,  7  D.  &  R.  126.  See  Kinloch  v.  Crcig, 
8  T.  R.  119,  78S  ;  4  Bro.  P.  C.  47. 

(t)  Vertue  v.  Jewell,  4  Catnpb.  31 ;  Smith  v.  Bowles^  5  Esp. 
«78.     See  per  Abbott,  C.  J.,  7  D.  &  R.  128,  129. 

(»)  Nichoh  V.  Hart,  5  C.  8c  P.  179. 

(r)  And,  perhaps  it  may  be  added^  of  a  West  India  Dock 
warrant.  An  indorsement  in  blank  of  such  warrant  by  a  con- 
aignee,  or  by  a  sub-vendee,  was  held,  by  Dallas^  C.  J.  at  nisi  privs, 
to  be  sufficient  to  bar  the  vendor's  right ;  Keyserr,  Suse,  Gbw,  58. 
These  warrants  seem  to  have  been  generally  considered  negotia- 
ble instruments  equally  with  bills  of  lading ;   Spear  v.  Trovers, 

O 
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the  instnunent  is  held  to  vest  the  property  in  the 
indorsee^  and  to  bar  the  vendoi^s  right  (y);  and 
liie  principle  of  the  doctrine  seems  to  be  analogous 
to  that,  whidi  protects  the  bondjide  indorsee  of  a 
bill  of  exchange  or  promissory  note  from  being 
affected  by  the  private  mutual  claims  of  the  drawer 
and  drawee,  or  of  the  maker  and  payee.  A  bill  of 
lading  is  a  negotiable  instrument  {z\  and  to  a  cer- 
tain extent  analogous  to  a  bill  of  exchange  (a) ; 
therefore,  for  the  security  of  purchasers,  the  in- 
dorsement for  a  valuable  consideration  by  the  con- 
signee, or  his  authorized  agent,  is  held  to  pass  the 
property,  discharged  of  the  vendor's  claim. 

But  a  delivery  of  the  bill  of  lading  unindorsed 


•ary.       '  does  not  bar  the  right  of  the  consignor  to  stop  the 

4  Campb.  251 ;  Zwinger  v.  Samuda,  1  B.  Moore»  12.  (See 
Tkover  bt  Vekdee,  Part  2,  Chap.  li.)  It  has  been  decided 
tbat  East  India  warrants  are  not  negotiable  instnunents,  at  least 
within  the  meaning  of  the  Factor's  Act;  Taylor  v.  Kymer^  S  B. 
&  Ad.  337.— Post. 

(y)  Mason  v.  Lkkbarrow,  and  Lickbarrow  v.  Mason,  (in  error,) 
reported  or  cited,  in  its  several  stages,  in  the  blowing  authori^ 
ties;  4  Bro.  P.  C.  57  ;  2  T.  R.  63 ;  5  T.  R.  367,  683  ;  6  T.  R. 
131 ;  1  H.  Bl.  357 ;  2  H.  Bl.  211 ;  6  East,  20  n.  It  was  so 
first  decided  in  K,  B,,  which  decision  was  reversed  in  Cam. 
ScaeCf  but  the  reversal  was  reversed,  and  the  original  decision 
confirmed,  in  Dom.  Proc.  On  a  new  trial  the  Court  of  King's 
Bench  declared  that  they  adhered  to  their  former  opinion ;  which 
has  ever  since  been  invariably  adopted.  See  Long,  178;  1  H. 
Bl.  357  n.    AppUhy  v.  Pollock,  cited  Abb.  Shipp.  385. 

(z)  Vid.  supra,  p.  123;  and  post.  For  the  form  of  a  bill  of 
lading,  see  Appendix. 

(a)  See  per  EUenborough,  C.  J.,  4  East,  217. 
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goods  (b).  Nor  is  the  right  barred  by  the  indorse-  Also  vaiua- 
ment  without  valuable  consideration^  whether  it  deration, 
has  been  indorsed  by  the  consignor  to  the  con- 
signee (c),  or  by  the  consignee  to  a  third  party  (rf). 
On  this  principle^  where  the  assignee  of  the  bill  of 
lading  undertook^  in  consideration  of  the  indorse- 
ment, to  make  advances  to  the  original  consignee, 
which  he  afterwards  &iled  to  do,  but  claimed  to 
netain  the  instrument  as  a  security  for  prior  ad- 
vances, it  was  held,  that  the  consignor  might  stop 
the  goods  (e).  So,  where  the  assignee  of  the  bill  And  ab. 
of  lading  has  given  only  a  partial  consideration,  tice. 
and  it  appears  on  the  face  of  the  agreement  en- 
tered into  between  him  and  the  original  consignee, 
that  the  consignor  has  never  received  payment  for 
the  goods,  the  right  of  the  latter  is  not  barred  (/). 
So,  the  vendor's  right  is  not  barred  if  the  indorsee 
had  notice  of  the  consignee's  insolvency  (g);  or  if 
he  fraudulently  procured  the  bill  of  lading  to  be 
signed  before  the  goods  were  delivered  on  board  (A). 
Yet,  in  order  to  defeat  the  vendor's  right,  it  is  not 

(A)  Nix  V.  Olive,  Abb.  Shipp.  393,  394,  (5th  Ed.> 

(c)  Tucker  v.  Humphery,  4  Bingli.  522  ;  S.  C.  1  M.  &  Payne, 
378,  See  per  (7ro*e,  J.,  Walley  v.  Montgomery ,  8  East,  59\  \ 
Patten  v.  Thompson,  5  M.  &  S.  850. 

■  {d)  See  per  Bullcr,  J.,  2  T.  R.  681 ;  per  Lord  EUenborough,  C.  J., 
6  East,  41. 

(e)  NexDsom  v.  Tkornton^  6  Eftst,  17. 

(/)  Sajkmm*  V.  Nissen,  2  T.  R,  674. 

(g)  Fertft^  y.  Jewell,  4  Campb.  32. 

(Jk)  Osey  V.  Gardner,  Holt,  N.  P.  C.  405. 

o2 
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Effect  of 
giving  par- 
tial con- 
sideration. 


necessary,  that  the  assignee  of  the  bill  of  lading 
should  have  taken  the  assignment  without  notice 
that  the  goods  had  not  been  paid  for;  but  it  is 
sufficient  if  he  has  taken  it  "  without  notice  of 
such  circumstances  as  rendered  the  bill  of  lading 
not  fairly  and  honestly  assignable"  («)-  Therefore, 
although  the  assignee  of  the  bill  of  lading  was 
aware  that  the  consignor  had  not  actually  received 
payment^  the  fact  being  that  the  latter  had  taken 
acceptances  from  the  consignee  payable  at  a  future 
day  not  arrived  at  the  time  of  the  assignment^  and 
no  collusion  between  the  parties  being  proved, 
such  knowledge  was  held  not  to  prevent  the  as- 
signment from  passing  the  property  in  the  goods  (k). 
An  indorsement  of  the  bill  of  lading,  in  con- 
sideration of  partial  advances^  gives  the  bond  fide 
assignee  a  claim  pro  tanto  ;  but  not  beyond  (/).  In 
a  recent  case,  very  elaborately  argued  in  K.  B.,  the 
nature  of  the  consignor's  right,  after  such  claim 
of  the  assignee  has  been  satisfied,  was  fully  con- 
sidered (w).  From  this  case  it  may  be  collected 
that,  where  the  consignee,  before  his  insolvency 
and  before  the  goods  had  arrived,  has  indorsed  the 
bill  of  lading  to  a  third  party  as  a  security  for 
advances,  the  equitable  right  of  the  unpaid  vendor 


(t)  See  9  East,  516 ;  2  T.  R.  681. 
(Jc)  Cumming  v.  Brovm,  9  East,  506. 
(/)  Cumming  v.  Brawny  1  Campb.  108 ;  S.  C.  9  East,  506. 
(w)  Westzynthuy  in  re,  5  B.  &  Ad.  817  ;  S.  C.  2  Nev.  &  Man, 
644. 
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to  stop  the  goods^  (although  he  has  no  strictly 
legal  right  to  resume  possession  even  after  the  claim 
is  satisfied,)  continues,  subject  only  to  the  amount 
of  such  claim :  and^  if  the  indorsee  holds  in  his 
hands  any  other  property  belonging  to  the  in- 
solvent, the  unpaid  vendor  has  an  equity  to  compel 
him  to  resort  to  it  in  the  first  instance. 

It  appears,  therefore,  upon  the  whole  view  of 
the  cases,  that  the  indorsee  of  the  bill  of  lading 
for  valuable  consideration,  without  notice  of  cir- 
cumstances that  render  the  instrument  not  fairly 
and  honestly  assignable,  has  a  claim  upon  the 
goods  proportioned  to  the  amount  of  his  advances, 
paramount  to  the  vendor's  right  of  stoppage. 

But  the  vendor's  right  is  not  affected  by  the  Right  not 
claims  of  third  parties  against  the  consignee,  if  claims  not 
derived  from  any  other  source  than  the  bill  of  fromtiiiof 
lading.     Thus,  if  the  purchaser,  before  receiving  ^■*^'"^' 
the  goods,  enters  into  a  contract  for  the  resale,  and 
receives   the  price,   and  afterwards  becomes  in- 
solvent, the  vendor  may  stop  the  goods  as  against 
the  sub- vendee  (ti).     Yet,  if  the  purchaser,  at  the 
time  of  the  resale  by  him,  had  made  a  primd  facie 
pajnnent  for  the  goods,  as  by  giving  his  acceptance 
to  the  vendor,  this  will  so  far  complete  his  title  as 
to  make  good  the  subsequent  resale  for  valuable 


(n)  Craven  v.  Ryder,  6  Taunt.  433  ;    S.  C.  2  Marsh.  127; 
Holt,  N.  P.  C.  100. 
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consideration^  and  to  bar  the  vendor  from  recover- 
ing  against  the  sub-vendee^  although  the  original 
purchaser  should  subsequently  become  bankrupt^ 
and  the  acceptance  be  dishonoured  (o).  Again,  it 
has  been  decided  that,  where  the  consignee,  before 
the  arrival  of  the  goods,  gives  a  delivery  note,  or 
other  instrument  not  negotiable,  in  favour  of  a 
third  party,  this  does  not  prevent  the  consignor 
from  stopping  the  goods (j9).  So,  his  right  is  not 
affected  by  an  attachment  against  the  goods,  while 
in  their  transit,  at  the  suit  of  a  creditor  of  the 
consignee  (y);  nor,  by  the  lien  of  a  carrier  (or 
other  bailee)  on  a  general  balance  of  account  be- 
tween the  consignee  and  the  latter  (r).  Nor  can 
the  consignee's  agent  set  up  any  claim,  which  he 
may  have  against  his  principal,  as  a  ground  to  bar 
the  vendor's  right  of  stoppage ;  especially  where 
the  vendor  and  purchaser  both  act  in  the  same 
interest,  and  are  both  desirous  of  stopping  the 
goods  (^).    Tindal,  C.  J.,  said ;  ''  Questions  on  this 


(o)  Davies  v.  Reynolds,  4  Campb.  fte7 ;  S.  C.  1  Static.  N.  P.  C. 
115. 

(p)  Akerman  v.  Humphery,  1  C.  &  P.  63,  (recognised  4  Bingfa. 
522). 

{q)  Smith  v.  Goss,  1  Campb.  28SS.  See  Bariramt.Farebrotier, 
1  M.  &  Payne,  515. 

(r)  Oppenhem  v.  Ruueli,  3  B.  &  P.  42 ;  Richardson  v.  Goss,  S 
B.  &  P.  119;  Morley\,  Hay,  3  Man.  &  Ry.  396;  Hawleyv. 
Day,  Dan.  &  Lloyd,  Merc.  Ca.  51,  n. 

(s)  NichoUs  V.  Le  FevvrCf  2  Bingfa.  N.  S.  81 ;  Patten  v. 
Thompson,  5  M.  &  S.  350. 
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branch  of  law  usually  arise  upon  coniSicting  claims 
between  the  vendor  and  the  purchaser,  or  the  pur- 
chaser's representatives.  But,  where  the  purchaser 
(the  defendant's  principal)  has  renounced  his  claim 
to  forward  the  goods  to  their  destination,  what 
right  can  the  agent  set  up  to  retain  them?  "(/) 

III.   When  the  Transitus  is  determined. 
In  reference  to  the  determination  of  the  tran-  when  the 

.,  ..1  •  t         i'         •  1^  A      transit  is  de 

Situs,  the  pnncipal  consideration  is,  what  amounts  termined. 
to  an  actual  or  constructive  delivery  to  the  pur- 
chaser. The  general  rule  (subject  however  to  the 
qualifications  hereafter  adverted  to)  is,  that  the 
transitus  continues  until  the  goods  have  reached 
their  original  destination,  unless  the  purchaser  have 
in  the  meantime  given  them  a  new  direction  (u). 

1.  By  actual  Delivery. 

If  the  goods  come  into  the  actual  possession  of  By  actual 
the  consignee,  though  it  be  wrongfully,  as  by  the  ^"^^"^^ 
production  of  an  unindorsed  bill  of  lading,  although 
the  party  having  the  custody  of  the  goods  may  be 
liable  over  to  the  vendor,  the  right  of  the  latter  as 
against  the  consignee  is  gone  (»r).  However,  if  the 
vendor,  on  the  insolvency  of  the  consignee,  has 
given  notice  to  the  master  of  the  ship  (or  other 

(0  2  Bingb.  N.  S.  86. 

(u)  Morky  v.  Hay,  S  Man.  &  Ry.  396. 

(x)Cax€  V.  Harden,  4  Eaat,  211 ;  S.  C.  1  Smith,  Rep.  20. 
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bailee  who  holds  the  goods%  not  to  deliver  the 
cargo,  this  will  be  sufficient  without  actually  ob- 
taining possession,(^).  Thus,  where  the  bailee, 
after  acquiescing  in  such  notice,  delivers  them  over 
to  the  bankrupt  or  his  assignees,  whether  wil- 
fully (j?),  or  by  mistake  (a),  the  delivery  will  not 
preclude  the  vendor  from  exercising  his  right.  So, 
the  vendor's  right  was  held  not  to  be  barred, 
where  the  bailee,  having  been  requested  by  the 
vendor  to  sign  a  receipt  to  the  effect  that  he  held 
the  goods  on  the  account  of  the  latter,  kept  the 
receipt  but  refused  to  sign  it,  and  immediately 
afterwards  signed  bills  of  lading  to  the  order  of 
the  vendee  (b).  And  it  was  held  in  an  old  case, 
that  an  entry  of  the  goods  by  the  vendor  at  the 
custom-house,  in  order  to  pay  the  customs  for 
them,  was  a  sufficient  exercise  of  the  right, 
although  the  assignees  afterwards  forcibly  obtained 
possession  of  them(c). 


(y)  Northey  v.  Field,  %  Esp.  613 ;  Patten  v.  Thompson,  5  M. 
&  S.  350  ;  Inglis  v.  Usherwood,  1  East,  515.  This  distiDction 
has  been  taken ; — ^a  cUnm  on  the  part  of  the  vendor  is  a  sufficient 
exercise  of  the  right ;  but  actual  or  constructive /H»Me«<tOA  on  the 
part  of  the  vendee  is  necessary,  in  order  to  bar  the  right ;  See 
Mont.  &  Gregg.  B.  L.  455,  note  (a),  (3rd  Ed.). 

(z)  Bohtlingk  y.  Inglis,  3  East,  381 ;  Mills  v.  Ball,  £  B.  &  P. 
457. 

(a)  Utt  V.  Cowley,  7  Taunt.  1 69 ;  S.  C.  Holt,  N.  P.  C.  338. 

(6)  Ruck  V.  Hatfield,  5  B.  &  A.  362.  See  Craven  v.  Ryder, 
Holt,  N.  P.  C.  100. 

(c)  Ex  parte  Walker  and  Woodridge,  cited  Co.  B.  L.  419. 
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Even  after  the  arrival  of  the  goods  at  the  But  not  if 
premises  of  the  vendee^  the  right  of  stoppage  will  is  reminded 
not  be  determined,  if  the  vendee,  at  any  time  be-  picUonr™" 
fore  circumstances  have  taken  place  to  vest  the 
property  absolutely  in  himself,  rescind  the  con- 
tract and  refuse  to  accept  the  goods ;  as  where, 
either  before  (rf)  or  immediately  after  (e)  the  receipt 
of  the  goods,  the  consignee  sent  notice  to  the 
consignor  that  he  was  in  embarrassed  circum- 
stances, and  should  therefore  decline  accepting  the 
consignment.  But  if  the  property  has  already 
vested,  the  right  is  absolutely  gone  (/) ;  for  although 
a  trader,  even  when  in  an  insolvent  state,  is  justi- 
fied in  rescinding  a  contract  before  the  property 
has  vested,  and  declining  to  accept  the  goods,  yet 
the  policy  of  the  bankrupt-laws  will  not  suffer  him 
to  divest  the  property  after  it  has  once  vested,  and 
re-transfer  the  goods.  And  the  vendee  must  elect 
to  rescind  the  contract  immediately  (if  at  all)  on  the 
arrival  of  the  goods,  otherwise  it  will  be  presumed 
that  he  has  accepted  them  (g)  •  The  vendor's  right 
of  stopping,  or  rather  recovering,  the  goods  under 

(d)  Richardson  v.  G08S9  3  fi.  &  P.  119.  See  Bartram  v.  Pore- 
brother t  Dan.  &  Lloyd^  Merc.  Ca.  42 ;  S.  C.  1  M.  &  Payne,  515 ; 
4  BiDgh.  579. 

(e)  SaUe  ▼.  Fkld,  5  T.  R.  211 ;  Athm  v.  Bartoick,  1  Stra.  165. 
(/)  Barnes  v.  Freeland,  6  T.  R.  80 ;  Stnith  v.  Field,  5  T.  R. 

402.     After  the  property  has  vested,  such  act  on  the  part  of  the 
vendee  would  amount  to  a  fraudulent  preference ;   See  above, 
pp.  11!,  112. 
(g)  Neate  v.  Ball,  2  East,  117 ;  Livesay  v.  Hood,  2  Campb.  83. 
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these  peculiar  circumstances,  seems  to  be  more 
properly  a  revival,  than  a  continuance,  of  the 
original  right ;  for  it  can  scarcely  be  said  that  a 
transitus  continues,  after  the  goods  have  actually 
arrived;  and  moreover,  in  order  to  give  this  power 
to  the  vendor,  it  clearly  requires  the  concurrence 
of  the  vendee,  which  is  not  necessary  in  other 
cases :  accordingly,  the  rescission  of  the  contralct 
on  the  part  of  the  vendee  must  necessarily  have 
taken  place  before  his  bankruptcy. 

It  was  formerly  held,  that  the  transitus  could 
not  be  determined  until  the  goods  had  arrived  at 
their  original  destination,  even  if  the  vendee  had 
previously  obtained  actual  possession  of  them  (A). 
But,  although  it  is  the  general  rule  that  the  right 
continues  until  the  arrival  at  the  original  destina* 
tion,  so  that  the  vendor  may  stop  the  goods  in  the 
hands  of  an  intermediate  party  (t) ;  yet,  where  the 
Etcii  if  the  vendee  by  his  own  act  anticipates  the  arrival  of  the 
ticipated.  goods,  and  exercises  any  act  of  ownership,  the 
transitus  will  be  determined  as  effectually  as  if 
the  consignment  had  reached  its  original  destina- 
tion (A:). 

2.  By  Constructive  Delivery. 
SrocUve         ^  constructive  delivery  of  the  goods  to  the  con- 

delivery. 


•^.— •^h^^ak^^^ 


(A)  HoUt  Y.  Pamal,  1  Esp.  240 ;  per  Lord  Kenyon,  C.  J. 
(0  Coai€s\.  BmUofh  6  B.  &  C.  42ft ;  Morley  v.  Hty,  S  Man. 
&  Ry.  896. 
(A;)  Foiter  v.  Frampton,  6  B.  &  C.  107.     See  2  B.  &  P.  461. 
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signee  will  determine  the  transit,  and  bar  the  yen- 
dor's  right.  It  was  once  held  that  there  must  be 
an  actual  delivery  into  the  hands  of  the  vendee  in 
order  to  constitute  such  a  perfect  change  of  posses* 
«ion  as  to  preclude  the  vendor's  right  of  stopping 
the  goods ;  or,  as  Lord  Mansfield  expressed  it,  the 
goods  must  come  to  the  corporal  touch  of  the 
vendee  (Q.  But  it  is  now  clearly  decided,  that  the 
goods  need  not  be  taken  by  the  consignee  him- 
self (w).  Lord  Ellenborough  observed  {n),  *'  that 
the  expression, '  corporal  touch*  of  the  vendee,  is  a 
figurative  expression,  rarely,  if  ever,  strictly  true* 
If  it  be  predicated  of  the  vendee's  own  actual 
touch,  or  of  the  touch  of  any  other  person,  it  comes 
in  each  instance  to  be  a  question,  whether  the 
party,  to  whose  touch  it  actually  comes,  be  an 
agent  so  far  representing  the  principal,  as  to  make 
the  delivery  to  him  a  full,  effectual,  and  final  de- 
livery to  the  principal,  as  contradistinguished  fi*om 
a  deUvery  to  a  person  virtually  acting  as  a  carrier 
or  mean  of  coliveyan<3e  to  of  on  account  of  the 
principal  in  a  mere  course  of  transit  towards  him." 

Accordingly,  where  the  vendee^  appointed  agent  Delivery  to 
had  received  orders  from  his  principal  to  give  the  J^a^l  ^ 
goods  a  new  direction  on  their  arrival,  the  transitus 
was  held  to  be  at  an  end  as  soon  as  the  goods  had 


(I)  Hwiter  V.  Beat,  cited  3  T.  R.  466,  5  East,  184. 
(m)  See  ElUs  v.  Hunt,  3  T.  R.  464. 
\n)  5  East,! 84. 


as 

nan. 
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reached  the  possession  of  the  agent  (o).  However, 
even  where  the  original  destination  of  the  goods 
has  been  changed,  and  a  new  direction  given  to 
them,  by  the  act  of  a  third  party,  it  may  sometimes 
be  a  doubtfiil  question,  whether  such  change  is  to 
be  deemed  to  have  been  made  on  the  behalf  of  the 
vendor  or  of  the  purchaser  (/?).  And  the  pur- 
chaser's agent,  receiving  the  goods,  cannot  bar  the 
vendor's  right  without  the  assent  and  authority  of 
his  principal  (^). 
Delivery  to  ^^t*  although  dcUvcry  to  the  vendee's  appointed 
M  mwX^  agent  has  the  same  effect  as  a  delivering  to  the 
principal  himself,  yet  a  delivery  to  a  third  party, 
though  made  especially  on  the  account  of  the  con- 
signee, will  not  amount  to  such  a  delivery  to  the 
latter  as  to  determine  the  transitus,  unless  the 
third  party  acted  as  the  special  and  exclusive  agent 
of  the  consignee.  Thus,  where  the  goods  were 
delivered  to  defendant  to  be  forwarded  to  the  con- 
signees, and  the  defendant  retained  them  for  debts 
due  to  himself  from  the  consignees,  it  was  held  that 
the  vendor  was  entitled  to  stop  them  in  the  hands 


(o)  Dixon  V.  Baldwin^  5  East,  175  ;  Hawkes  v.  DunUf  1  Cr.  & 
Jer.  519;  S.  C.  1  Tyrwh.  413.  See  per  Bayley^  J.,  Allan  y, 
Gripper,  Z  Cr.  &  Jer.  221. 

(p)  See  NichoUs  v.  Le  Feuvre,  2  Bingh.  N.  S.  87.  In  such 
cases  it  seems  to  be  a  question  for  the  jury  to  decide,  on  the 
behalf  of  which  party  the  change  of  direction  was  made  :  Vid. 
ib,  per  Tindal,  C.  J. 

(q)  Nkholls  V.  LeFeuvre,  %  Bingh.  N.  S.  81. 
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of  the  defendant^  and  to  recover  them  in  trover  (r). 
So,  where  they  are  deUvered  to  any  party  who 
may  be  considered  a  middle-man  between  the  ven- 
dor and  vendee,  as  a  packer  {i),  or  a  commission- 
agent  {t) ;  or,  where  they  are  delivered,  according 
to  vendee's  directions,  to  a  wharfinger  fi/) ;  or, 
where  they  have  been  sent  to  some  third  party  for 
a  specific  purpose  (»r) ;  the  transitus  is  not  deter- 
mined. So,  where,  upon  the  arrival  of  the  goods 
at  the  warehouse  of  a  wharfinger,  for  the  vendee, 
the  latter  declines  receiving  them,  and  the  ven- 
dor's agemt  accordingly  stops  them  in  the  bailee's 
hands  {y).  Nor  is  the  transitus  determined  by 
the  arrival,  at  a  wharf,  of  the  vessel  in  which  the 
goods  are  shipped,  and  sending  the  invoice  to  the 
consignee  (s^).  Nor  where  the  goods  have  been 
shipped  by  a  particular  vessel,  on  the  account  of 
the  consignee,  whether  the  vessel  was  chartered 
by  the  latter  or  not  (a).     If,  however,  the  con- 

(r)  Stokes  v.  La  Riviere,  cited  3  T.  R.  466 ;  3  East,  397. 

(s)  Hunt  V.  Ward,  cited  3  T.  R.  467. 

(0  Coates  v.  Railton,  6  B.  &  C.  422. 

(«)  Smith  V.  Go9s,  1  Caropb.  282 ;  Mills  v.  Ball,  2  B.  &  P. 
457  ;  Morison  v.  Gray,  9  B.  Moore,  484 ;  S.  C.  2  Bingh.  260. 

(j?)  Owenson  v.  Morse,  7  T.  R.  64. 

iy)  Bertram  v.  Farebrother,  4  Bingh.  579  ;  S.  C.  1  M.  & 
Payne,  515 ;  Dan.  &  Lloyd,  Merc.  Ca.  42. 

(z)  Tucker  v.  Humphrey,  4  Bingh.  516 ;  S.  C.  1  M.  &  Payne, 
878. 

(a)  BohtUngk  v.  Tnglis,  3  East,  381,  (overruling  Boehtlinck  v. 
Schneider,  3  Esp.  59).  "  This  case  is  perfectly  consistent  with  the 
case  of  IngHsv,  Usherwood,  1  East,  515;"  per  Lawrence^  J., 
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signees  were  to  have  the  entire  control  over  the 
ship,  or  if  the  goods  were  in  effect  shipped,  not  as 
from  the  vendor  to  the  vendees,  but  as  upon  a 
mercantile  adventure  by  the  consignees  themselves, 
the  transitus  is  at  an  end  by  the  delivery  on  board 
the  vessel  (A). 
Sjrraboiicai       The  transitus  is  determined  if  there  has  been 

delivery. 

such  a  symbolical  transfer  to  the  consignee,  or  to 
the  assignees  on  his  bankruptcy,  as  the  nature  of 
the  particular  case  will  admit.  Thus,  the  tran- 
situs was  held  to  be  determined,  and  the  consignor's 
right  gone,  where  the  assignee  of  the  bankrupt 
put  his  mark  upon  the  goods,  which  were  lying 
at  the  time  at  an  inn,  and  could  not  be  removed, 
as  they  were  in  custodid  legis,  having  been  attached 
at  the  suit  of  a  creditor  of  the  bankrupt  (c).  So, 
where  the  goods  are  lying  in  a  warehouse,  and  are 
transferred  in  the  wharfinger's  books  into  the  ven- 
dee's name  (d) ;  or  (as  it  seems),  where  the  delivery- 
order  is  merely  lodged  with  the  wharfinger,  with- 
out any  transfer  in  his  books  (e) ;  or,  where  the 
vendee,  after  the  delivery-order  has  been  given. 


3  East,  898.  See  Thompson  y.  Trail,  2  C.  &:  P.  335,  per  Abbott, 
C,  J.  And  see  Vermlez  v.  Tullok,  (decided  in  1789  in  a  Court 
of  Amsterdam,)  cited  with  approbation  by  Lord  Lov§hhorough  in 
Lkkbarrow  v.  Mason,  1  H.  Bl.  364. 

(b)  Fowler  v.  M'Taggart,  cited  7  T.  R.  422  ;  1  East,  522 ;  3 
East,  388.     See  per  Lawrence,  J.,  3  East,  396,  397. 

(c)  Ellis  V.  Hunt,  3  T.  R.  464. 

{d)  Harman   (Assignee  of  Dudley)  v.  Anderson,  2  Campb. 
243  ;  HanDes  v.  Watson,  2  B.  &  C.  540  ;  S.  C.  4  D.  &  R.  22. 
(e)  2  Campb.  245. 
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has  the  goods  weighed^  and  takes  away  part(/). 
So,  where  part  of  the  goods  are  delivered  to  the 
vendee,  or  his  agent,  in  the  name  of  the  whole  {g); 
but,  if  the  part  delivered  is  intended  to  be  sepa- 
rated from  the  residue  of  the  bulk,  it  will  not  con- 
stitute an  entire  delivery  (A).  However,  where 
apart-delivery  has  taken  place,  the  presumption  is 
tt.t  it  ™^ded  «  a  delivery  of  *e  '.hole ; 
therefore,  the  onus  of  proof  is  upon  the  party 
seeking  to  show  that,  under  the  circumstances, 
the  right  of  stoppage  continues  (f)« 

Again,  althou^  (as  it  has  been  stated  (i(:))  the  Act  of 
meie  defivery  to  a  bailee  or  middle-man  (not  bemg  Tv' ndt. 
the  vendee's  exclusive  agent),  is  not  sufficient  to 
determine  the  transitus,  yet,  if  the  vendee,  while 
the  goods  are  at  the  warehouse  of  a  wharfinger  or 
other  middle-man,  has   exercised   some  act   of 
ownership  (/),  the  property  vests  in  him  and  the 
transitus  is  determined.     Thus,  the  vendor's  ri^t  using  the 
is  barred,  where  the  goods  are  delivered  at  a  wharf,  ^' "  ^^ 
and  the  vendee  has  them  shipped  and  the  receipt 
made  out  in  his  own  name  (m) ;  or,  where  they  are 

(/)  Hammond  (A^aslgn^e  o£  Oadtden)  v.  Anderson,  1  N.  R.  69. 

(g)  Shbey  v.  Hayward,  2  H.  Bl.  504 ;  Hammond  v.  Anderson, 
1  N.  R.  69 ;  Gwtjnne,  ex  parte,  12  Ves.  Jun.  579. 

(h)  MUet  T.  Gorton,  2  Cr.  Sc  Mees.  504 ;  Bmnty  v,  Poyntz, 
4  B.  &  Ad.  568.— Post. 

(t)  Betts  V.  Gibbins,  4  Nev.  &  Man.  76,  see  ptr  Taunton^  J. 

{k)  Supra,  pp.  204,  205. 

(0  Wright  V.  Laxoes,  4  Esp.  82. 

(m)  Noble  v.  Adams,  t  Taunt.  59 ;  S.  C.  2  Marsh*  966  ;  Holt, 
N.  P.  C.  248. 
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lodged  in  the  warehouse  of  a  dock  company, 
and  the  vendee  sells  them  and  receives  the 
price,  transferring  the  delivery-order  to  the  sub- 
vendee  («);  or,  where  they  are  delivered  to  a 
packer,  and  the  vendee's  agent  has  part  unpacked^ 
and  the  remainder  repacked  (o);  or,  where  they 
are  delivered  to  a  warehouseman,  to  whom  the 
Using  the  vendee  pays  rent(p).  On  the  same  principle,  the 
as  bis  own.  trausitus  is  determined,  where  the  goods  remain  on 
the  vendor's  premises  after  the  day  when  they 
ought  to  have  been  removed,  and  warehouse-rent  is 
charged  to  the  vendee(y);  or,  where  the  goods,  while 
remaining  at  the  vendor's  wharf,  are  resold  with  the 
consent  of  the  vendor,  and  marked  by  the  vendee 
and  the  sub-vendee  (r).  On  a  similar  principle,  the 
transitus  is  considered  to  be  determined,  where  the 
goods  remain  in  a  warehouse,  and  there  are  cir- 
cumstances from  which  it  may  be  presumed  that 
the  vendee  considered  the  warehouse  his  own ; — 
as,  where  the  goods  are  deposited  in  the  warehouse 
of  a  carrier  for  the  convenience  of  the  vendee  (^); 

(n)  Barton  v.  Boddtngton,  1  C.  &  P.  207. 

(o)  Leeds  v.  fVright,  3  B.  &  P.  320 ;  S.  C.  4  Esp.  248. 

(p)  Wright  V.  Lawes,  4  Esp.  82. 

{q)  Hurry  v.  Mangles,  1  Campb.  452. 

(r)  Staodd  v.  Hughes^  14  East,  308.  See  Hawes  v.  Watson^ 
2  B.  &  C.  540 :  per  Bayley,  J.,  ib.  543.  See  14  East,  312,  per 
Lord  EUenborough,  C.  J. 

(«)  Allan  V.  Gripper,  2  Cr.  &  Jer.  218 ;  S.  C.  2  Tyrwh.  217; 
Foster  v.  Frampton,  6  B.  &  C.  107 ;  S.  C.  9  D.  &  R.  108.  ITie 
question  is,  whether  the  warehouse  was  considered  the  final  place 
of  destination  (2  Cr.  &  Jer.  221,  222)  ;  for  the  transitus  is  not 
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or,  where  the  vendee  has  been  accustomed  to  use 
the  warehouse  as  his  own  (t) ;  or,  where  he  has  no 
warehouse  of  his  own,  and  no  other  convenient 
place  wherein  to  stow  the  goods  («). 

As  long  as  anything  remains  to  be  done  to  the  construe- 
goods  before  the  vendee  is  entitled  to  the  posses-  insufficiem 
sion,  there  cannot  be  such  a  constructive  delivery  Thing  r"/ 
as  to  bar  the  vendor's  right  of  stoppage.     Thus,  rnef''*" 
the  transitus  was  held  not  to  be  determined,  where 
the  quantity  of  the  goods  had  to  be  ascertain- 
ed by  measuring  or  weighing  (a:*) ;  or,  where  the 
goods  have  been  delivered  at  a  warehouse  which 
the  vendee  considers  his  own,  but  thci  terms  of  the 
contract  of  sale  were  ready-money  pa3nnent  (^) ; 
or,  where  the  vendee  continues  yet  liable  to  pay 
the  freight  and  other  expenses,  provided  that  no 
act  has  been  done  by  the  carrier  implying  an  assent 
to  part  with  the  possession  before  receiving  such 
expenses  (;3:). 

at  an  end  if  there  was  an  ulterior  place  of  delivery  in  view ; 
(See  Coates  v.  Railton,  6  B.  &  C.  426,  per  Bayley,  J.  See  5  East, 
175). 

(0  Tucker  v.  Humphery,  1  M.  &  Payne,  392  ;  Rowe  v.  Ptck- 
ford,  l  B.  Moore,  526 ;  S.  C.  8  Taunt.  83.  Per  Chambre,  J., 
Richardson  v.  Goss,  8  B.  &  P.  127. 

(tt)  Scoti  V.  Pettitt,  3  B.  &  P.  469. 

(x)  Busk  V.  Davis,  2  M.  &  S.  397 ;  S.  C.  5  Taunt.  622,  n. ; 
1  Marsh.  258,  n. ;  Withers  v.  Lys,  Holt,  N.  P.  C.  18.  See  1 
C.  &  P.  210.    See  Trover  by  Vendee,  Part  2,  Chap.  ii. 

(y)  Loeschtnan  v.  WtUiams,  4  Campb.  181.  . 

(a)  Crawshay  v.  Fades,  1  B.  &  C.  181. 

P 
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CHAP.  III. 


ASSUMPSIT  BY  VENDOR. 


AuoroptU    If  the  purchaser  makes  default  in  the  perform*- 
jr  VCD  or.   ^^^^  ^^  ^j^^  contract,  the  vendor  may  maintain  an 

action  of  Assumpsit.  The  action  may  be,  either 
on  the  special  contract  for  not  accepting, — or, 
where  the  property  has  vested  in  the  purchaser, 
for  goods  bargained  and  sold, — or,  where  actual  or 
constructive  delivery  has  taken  place,  for  goods 
sold  and  delivered  (a). 

When  By  the  New  Rules  of  pleading  (^)  it  is  provided, 

counts  not    that  "  scvcral  counts  shall  not  be  allowed,  unless 

allowed. 

^'  a  distinct  subject-matter  of  complaint  is  intend- 

**  ed  to  be  established  in  respect  of  each."    Thus, 

counts,  for  not  accepting  and  paying  for  goods 

sold,  and  for  the  price  of  the  same  goods  as 

goods  bai^ained  and  sold,  are  not  to  be  allowed.'' 

Count  on         guj  t^g  plaintiff  may  add  a  count  on  an  account 

account  ^  "^ 

■uied.        stated  (c) ;  and  this  is  in  general  advfsable  in  actions 

— —  ■    —  --  -  -  -  -  — — ^^ 

(a)  See  Forms  of  these  counts  in  the  Appendix. 

(b)  Rules  PI.  Hil.  T.  4  Will.  IV.  §  5. 

(c)  "  Provided,  that  a  count  for  money  due  on  an  account 
"  atated  may  be  joined  with  any  other  count  for  a  money  demand, 
*'  though  it  may  not  be  intended  to  establish  a  distinct  subject- 
**  matter  of  complaint  in  respect  of  each  of  sueh  counts." 
Rules,  Hil.  T.  4  Will.  IV. 


u 
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for  the  recovery  of  money  demands  (d).  Thus,  if  ^^^^^ 
a  precise  sum  has  been  admitted  to  be  due,  the 
plaintiff  may  recover  on  this  count,  although  there 
may  have  been  a  written  memorandum  of  the 
original  agreement  (e);  or,  although  the  items  of 
account  were  -  secured  by  specialty  (/).  But  the 
acknowledgement  must  have  been  unqualified  and 
absolute  (g).  The  admission  of  a  certain  sum  due 
for  the  sale  of  standing  trees,  made  after  the  trees 
were  felled  and  carried  away,  supports  this  count(A). 
And,  where  defendant  agreed  to  take  fixtures  at  a 
valuation  made  by  two  brokers,  this  count  was 
held  to  be  maintainable  after  such  valuation  had 
been  made(i). 

The  defendant  will  not  be  at  liberty  to  go  into  Evidence 
evidence  of  the  items  of  the  account,  and  to  show  ^uted.°°"* 
that  the  plaintiff  cannot  maintain  an  action  on 
some  on  the  ground  of  the  illegality  of  the  sale  (A). 
The  plaintiff  ought  to  give  evidence  of  something 

(d)  1  Chit.  PL  808. 

(e)  Teal  v.  Auty,  2  6.  &  B.  99 ;  Singleton  v.  Barrett,  2  Cr.  & 
Jer.  368 ;  Seago  v.  Deanes,  4  Bingh.  459. 

(/)  Moravia  v.  Levy,  2  T.  R.  488,  n.     See  Foster  v.  AUanson, 

2  T.  R.  479. 

(g)  Evans  v.  Verity,  1  Ry.  8e  M.  239 ;  JVaymm  v.  HiUiard,  7 
Bingh.  101. 

(h)  Knawles  v.  Michel,  Id  East,  249.    See  Pinckan  v.  Chilcott, 

3  C.  &  P.  236. 

(i)  Salmon  v.  Watson,  4  B.  Moore,  73.  See  Keen  v.  Batsiore, 
1  Esp.  194. 

{k)  Damson  v.  Remnant,  6  Esp.  24 ;  OvKns  v.  Denton,  1  Cr. 
Mees.  &  Rose.  711. 
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more  definite  than  a  mere  acknowledgement  that 
something  was  due :  if  no  evidence  is  given  of  the 
amount  of  the  balance,  he  will  be  entitled  to  re- 
cover nominal  damages  only(/).  He  is  not  com- 
pelled to  prove  all  the  items  of  which  the  alleged 
account  consists  {m) ;  and  proof  of  the  acknow- 
ledgement of  a  single  item  will  support  the  count  (nj. 


Astumpiit 
for  not  ac- 
cepting. 


ASSUMPSIT 
ON  SPECIAL  CONTRACT  FOR  NOT  ACCEPTING  GOODS. 

The  vendor,  in  a  special  action  against  the  pur- 
chaser for  not  accepting  goods,  must  prove  the 
contract  of  sale, — the  performance  on  his  part  of 
conditions  precedent, — and  the  damages  which  he 
has  sustained  by  the  defendant's  default  (a). 

I.   PROOF  OF  the  contract. 

In  proving  the  contract,  the  plaintiff  must  give 
evidence  of  the  assent  of  the  parties,  and  of  the 
terms  of  the  agreement. 

1.  Assent  of  the  Parties. 
The  plaintiff  must  show  that  the  contract  was 

(l)  Dixon  V.  Deveridge,  2  C.  &  P.  109.  Bat  see  Bernasconi  v. 
Anderson,  M.  &  Malk.  183 ;  Kirton  v.  Wood,  1  M.  &  Rob.  Z59\ 
in  which  it  was  ruled  that,  without  proof  of  the  amount,  the 
plaintiflT  is  not  entitled  even  to  nominal  damages. 

(m)  Bartlett  v.  Emery,  1  T.  R.  42,  n. 

(n)  Highmore  v.  Primrose,  5  M.  &  S.  65.  ♦   -     • 

(a)  See  2  Phil.  Ev.  p.  83  (7th  Ed.). 
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fully  completed  by  the  assent  of  both  parties.  ^^^^ 
The  defendant  will  not  be  bound  by  a  mere  pro- 
posal on  his  part  unaccepted  at  the  time  by  the  ^'^}^^ 
plaintijSf;  thus,  where  one  offers  to  sell  certain 
corn  to  another,  the  latter  must  show  that  he  ac- 
cepted the  terms  of  the  contract  (i).  So,  where 
defendant  offered  to  guarantee  payment  by  J.  S., 
the  plaintiff  must  prove  that  he  notified  his  accept- 
ance of  such  guaranty,  in  order  to  make  the  de- 
fendant liable  on  his  undertaking  (c).  The  gene- 
ral rule  is,  that  as  long  as  the  engagement  is  on 
one  side  only,  it  is  not  binding ;  for  it  is  then  nudum 
pactum,  and  there  is  no  consideration  to  support 
the  promise  (d).  On  this  principle,  a  bidder  at  an 
auction  may  retract  his  bidding  at  any  time  before 
the  fall  of  the  hammer  (e).  Again ,  the  plaintiff  must  Awent  of 
prove  the  conclusive  assent  of  the  defendant,  as 
well  as  his  own.  Thus,  where  in  a  proposed 
contract  of  sale  between  the  parties,  the  party  to 
whom  the  offer  was  made  agreed  to  give  a  defini- 
ti^  answer  in  six  weeks,  it  was  held  that  the 
party  making  the  offer  might  retract  it  at  any  time 


(6)  Brahle  ▼.  Holj/xoell,  Cro.  Eliz.  250.  As  to  sufficient  proof 
of  notice  of,  and  implied  assent  to,  the  terms  or  conditions  of 
sale,  see  Bywattr  v.  Richardson^  1  Ad.  &  £11,  508 ;  Mesnard  ▼. 
Aldridgt,  3  £sp.  £71.     Supra,  p.  154. 

(c)  Mozler  v.  Tinkler,  1  Cr.  Mees.  &  R.  692.  See  below, 
Part  8,  Chap.  ii. 

(d)  3  T.  R.  654  J  Plowd.  Com.  5 ;  Co.  Litt.  ^5,  b. 

(e)  Payne  v.  Cave,  8  T.  R.  148 ;  see  Weeks  v.  Tybdd,  Noy, 
11 ;  Rot.  Abr.  Action  sur  Case  (M),  pi.  1. 
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Aswnt  of    during  that  period  (/).    And,  where  the  defendant 
parties,  ^gj^j,^  ^^  g^U  gQQ^g^  ^nj  at  the  request  of  the 

plaintiff  agreed  to  allow  a  certain  period  for  deli- 
beration, he  was  held  not  to  be  bound,  although 
the  other  accepted  the  offer  within  the  time  spe- 
cified (g) ;  because  the  locus  penitenti<e  if  allowed 
to  either  must  be  allowed  to  both.  But  where  the 
vendor  offered  by  letter,  *'  to  sell  goods,  receiving 
an  answer  by  return  of  post,"  it  was  held  that  be 
was  bound  by  the  acceptance  of  the  other  party ; 
even  where  the  letter  offering  the  terms  had  been 
accidentally  delayed  for  two  days,  and  the  goods 
had  been  otherwise  disposed  of  in  the  interim  (A); 
for  it  was  observed  that,  in  such  a  case  the  defen- 
dant ''  must  be  considered  as  making  in  law,  dur- 
ing every  instant  of  time  that  the  letter  was 
travelling,  the  same  identical  offer  to  the  plain- 
tiff" (i).  Where  there  is  an  option  given  to  both 
parties  to  renounce  the  contract  by  a  certain  day, 
both  are  bound  unless  there  is  some  act  of  disai&nn- 
ance  before  the  expiration  of  the  period  (Ar).  Aflfer 
the  contract  has  been  completed  by  conclusive 


(/)  Rotttkdge  V.  Grant,  4  Bingh.  65$  ;  S.  C.  1  M.  &  PaynCi 
717  ;  ElUs  V.  Mortimer,  1  N.  R.  257. 

(g)  Cooke  V.  Oxieif,  3  T.  R.  653  ^  Head  v.  Diggon,  S  Man.  & 
Ryl.  97. 

(h)  Adams  v.  LindselU  1  B.  &  A.  681 ;  Kennedy  ▼.  Lee^  3 
Meriv.  441. 

(0  Per  Curiam,  1  B.  &  A.  6^3. 

(Jk)  Humphries  v.  Carvalho,  16  East,  45. 
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assent  on  both  sides^  it  may  be  rescinded,  by  the  ^^••'J^j^ 
consent  of  the  parties,  at  any  time,  provided  that 
the  rights  of  third  persons  have  not  intervened  (/), 
and  if  the  vendor  has  offered  to  rescind  the  con- 
tract, and  the  purchaser  assents,  it  cannot  be  taken 
into  consideration  whether  the  proposal  was  made 
in  ignorance  of  his  legal  rights  (jn). 

If  the  authorized  Agent  of  the  purchaser  has  Awent  by 
assented  to  the  terms  of  the  contract,  this  will  be 
equivalent  to  the  assent  of  the  principal  him- 
self (ji)  ;  as,  where  the  auctioneer  writes  the  initials 
of  the  name  of  the  purchaser's  agent  opposite  to 
the  lots  bid  for,  in  the  catalogue  (o).  So,  where 
the  broker  of  the  parties  makes  an  entry  in  his 
books  of  the  terms  of  the  contract  (j9),  or  sends 
bought  and  sold  notes  to  the  vendor  and  pur- 
chaser (^),  both  parties  are  bound.  But  if  there 
is  a  material  difference  between  the  bought  and 
sold  notes  (r),  or  if  a  material  alteration  has  been 
made  by  the  broker  in  the  sale  note,  without  the 


(/)  See  Sdte  v.  Field,  5  T.  R.  211 ;  Smith  v.  Field,  5  T,  R. 
402 ;  And  see  infra,  of  rescission  of  the  contract. 

(«i)  Gomety  v.  Boful,  3  M.  &  S.  378. 

(n)  Honeywood  v.  Geary,  6  Esp.  119 ;  Runquist  v.  Ditchell,  3 
Esp.  64 ;  Heys  v.  Heselttne,  2  Carapb.  604. 

(o)  Phillimore  v.  Barry,  1  Campb.  513  ;  Kenvsorthy  v.  Schqfield, 
2  B.  &  C.  945. 

(/f)  Heyman  v.  Neale,  2  Campb.  337 > 

(q)  Goom  v.  jljlalo,  6  B.  6c  C.  117 ;  Howes  v.  Forster^  1  M. 
&  Rob.  368.     Supra,  p.  77. 

(r)  Cimtmng  v.  Roebuck,  Holt,  N.  P.  C.  172.  Supra,  p.  76, 
note  (6). 
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Assent  of  puTchaser's  consent  (s),  he  is  not  bound  :  otherwise, 
where  there  is  a  mere  inaccuracy  which  has  not 
prejudiced  either  party  (t).  So,  where  the  vendee's 
broker  communicates  to  his  principal  a  contract 
differing  in  its  terms  from  that  which  was  really 
entered  into,  and  the  principal  adopts  the  transac- 
tion as  represented  by  his  broker,  it  seems  that  he 
will  not  be  liable  on  the  real  contract  (u). 
Special  ao-  Whcrc  the  agent  has  a  special  authority  as  to 
^ority.  ^j^^  price  or  quality  of  the  goods  which  he  is 
commissioned  to  purchase,  his  contract  will  not 
bind  the  principal  if  he  exceed  such  authority  Qv). 
However,  if  he  has  any  power  to  exercise  his  own 
discretion,  he  will  not  be  considered  a  special 
agent  (^);  thus,  in  an  old  case  it  was  held  that,  where 
a  factor  had  a  general  authority  to  buy  one  sort 
of  commodity,  he  might  bind  his  principal  by 
buying  another  (z).    A  subsequent  ratification  of 


($)  Powell  V.  Divett,  15  East,  29. 

(0  Mitchell  V.  Lapage,  Holt,  N.  P.  C.  253. 

(«)  Per  Parke,  J.,  Horsfall  v.  Fauntleroy,  Lloyd  &  Welsby, 
Merc.  Ca.  341.  See  the  dictum  of  Parke,  J.,  and  the  doubt 
thrown  out  by  Ld.  Tenterden,  C.  J.,  10  B.  &  C.  759, 

(x)  E,  I.  Company  v.  Hensley,  1  Esp.  112;  Fenn  v.  Harrison^ 
3  T.  R.  757  ;  Danielly.  Adams,  1  Ambl.  498  ;  Wiltshire  v.  Sims, 
1  Campb.  258  ;  see  Bank  of  Bengal  v.  E,  L  Company,  2  Knapp, 
245. 

(y)  Hicks  v.  Hankin,  4  Esp.  114;  Whitehead  y.  Tuckett,  15 
East,  400. 

{z)  Peities  v.  Soame,  Goldsb.  139 ;  S.  C.  13  Vin.  Abr.  6. 
This,  at  least,  seems  to  be  the  substance  of  the  decision.  See 
Paley,  Pr.  &  A.  p.  207  (3rd  Ed.). 
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the  agent's  authority  will  make  his  contract  bind-  Awnt  of 

.  the  partict* 

mg  on  the  principal,  as  much  as  if  he  had  given 
previous  consent  (a),  on  the  principle  of  the 
maxim,  *'  omnis  ratihabitio  retrotrakitur,  ac  man'- 
dato  priori  aquiparatur'*  {b)  ;  and  in  some  cases  a 
ratification  may  be  implied  (c). 

2.  Proof  of  the  Terms  of  the  Contract. 

Verbal  and  written  Agreement. — It  has  been  already  Proof  of 
stated  that,  by  the  Statute  of  Frauds  (rf),  when  the  cootwct. 
goods  are  of  the  value  of  «£  10  or  upwards,  the  con- 
tract must  be  in  writing,  signed  by  the  party  to  be 
charged  or  his  authorized  agent;  unless  part  of 
the  goods  sold  have  been  actually  accepted,  or  un- 
less something  has  been  given  in  earnest  to  bind 
the  bargain,  or  in  part  payment  fe).  • 

Where  the  contract  has  been  reduced  to  writing,  written 

Bcreeioent* 

the  writing  itself  must  be  produced,  since  parol 
evidence  is  secondary  in  its  nature  to  written 
evidence,  and  is  excluded  by  it(/j ;  thus,  where  a 
bill  of  sale  of  goods  has  been  executed,  the  instru- 

(a)  Saames  v.  Spencevy  1  D.  &  R.  32 ;  MLcan  v.  Duntit  4 
Bingh.  722. 
(6)  See  1  B.  &  P.  323. 

(c)  See  8  B.  &  C.  448 ;  2  Man.  &  Ry.  564. 

(d)  29  Car.  II.  c.  3,  s.  1 7. 

(e)  See  above^  pp.  49,  50,  et  seq.  Book  I.  Chap.  iii.  Part  1  • 

(f)  Brewer  v.  Palmer,  3  Esp.  213;  Vincent  v.  Cole,  1  M.  & 
Malk.  257;  Darner  v.  Langton,  1  C.  &  P.  168 ;  Bliedstyn  v. 
Sedgwick,  Ca.  temp.  Hardw.  304;  Janes  v.  Hunter,  Dan.  & 
Lloyd,  Merc.  Ca.  214. 
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Parol  Mid^  ment  is  the  only  evidence  of  the  contract  (^),  But 
deuce.  R  mere  unsigned  memorandum  made,  after  a  verbal 
contract,  by  an  agent,  for  the  purpose  of  assisting 
his  recollection,  will  not  exclude  parol  evidence  (A); 
and  it  seems  the  plaintiff  is  not  bound  to  produce 
a  memorandum  of  the  agreement  not  signed  by 
the  defendant  (i).  If  the  original  contract  was 
commenced  under  a  written  instrument,  which  is 
not  available  for  the  plaintiff,  it  appears  doubtfiil 
whether  parol  evidence  even  of  additional  items  is 
admissible  (k). 

Exempted        A  Written  agreement  relating  to  the  sale  of 

Irom  ttamp. 

goods,  wares,  and  merchandise,  may  be  given  in 
evidence  without  a  stamp,  being  expressly  exempt- 
ed by  the  Schedule  of  the  Stamp  Act(l)  from  the 
usual  Igreement-stamp.  Thus,  an  agreement  for 
the  sale  of  an  undivided  moiety  of  a  specific 
chattel  is  an  agreement  of  sale  within  the  Act,  and 
therefore  exempted  (w^).  So,  it  has  been  decided, 
that  an  agreement  for  the  payment  in  a  particular 

r^ — — • ir    I  .1  -      _ 

(g)  Lam  ▼.  Nealf,  %  Stark.  N.  P.  C.  105  ;  Kain  v.  Old,  2  B. 
&  C.  627. 

(Jk)  Dalison  v.  Stark,  4  Esp.  163  ;  Hawkins  v.  Warr,  3  B.  &  C. 
698.  See  Burton  v.  Plutntner,  2  Ad.  &  £11.  341 ;  Stephens  v. 
Pinnetfy  2  B.  Moore,  349. 

(t)  Wilson  V.  Eoxvie,  1  C.  &  P.  8.  See  4  Esp.  164 ;  3  B.  &  C. 
698 ;  2  B.  Moore,  349. 

(k)  See  Vincent  v.  Cole,  3  C.  &  P.  481 ;  S.  C.  1  M.  &  Malk* 
257.    But  see  Read  v.  Barber,  Dan.  &  Lloyd,  Merc.  Ca.  286,  n. 

(/)  55  Geo.  III.  c.  184.     (See  3  &  4  Will.  IV.  c.  55,  s.  32.). 

^m)  Marson  v.  Short,  2  Bingh.  N.  S.  118. 
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tDaTiner(n)^  or  at  a  futuTe  tmxe{o),  of  the  price  of  surop. 
goods;  an  agreement  relating  to  a  guaranty  of 
payment  (;?) ; — an  agreement  relating  to  a  warranty 
of  soundness  of  the  chattel  sold  (q) ; — an  under- 
taking by  a  broker  to  indemnify  the  purchaser  in 
the  event  of  loss  upon  a  resale  (r) ; — an  agreement 
to  substitute  a  different  contract  concerning  the 
salp  of  goods  (^); — come  within  the  exemption  of 
the  act.  An  agreement  relating  to  the  sale  of 
goods  may  be  given  in  evidence  without  a  stamp^ 
although  it  contain  collateral  matter  (<)»  unless 
such  collateral  matter  itself  requires  a  stamp,  and 
is  auxiliary  to  the  contract  of  sale(tt). 

Agreements  for  the  sale  of  fixtures  (a^),  or  agree-  when  not 
ments  for  the  sale  of  growing  crops,  &c.,  which  give  «""p^^* 
an  interest  in  land(j^;,  are  not  agreements  relating 

(fi)  Venning  v.  Leckicp  IS  East,  7.  See  Ingram  ▼.  Leo,  2 
Canapb.  521. 

(o)  Eilis  V.  EUii,  Gow,  216. 

{p)  Warrington  ▼.  Furhor,  8  East,  242 ;  WaUdn$  v.  Vince^  2 
Stork.  N.  P.  C.  368. 

{q)  Skrine  ▼.  Ebnore^  2  Campb.  407 ;  Brawn  ▼.  Frye^  cited 
ibid. 

(r)  Curry  v.  Edensor,  S  T.  R.  524. 

(i)  Whitworth  v.  Crockett.  2  Stork.  N.  P.  C.  481. 

{t)  Heron  v.  Granger.  5  Esp.  269 ;  Meering  v.  Duke.  2  Man. 
&  Ry.  121 ;  Tooke  v.  Meering.  Dan.  &  Lloyd^  Merc.  Ca.  S5. 
See  Grey  v.  Smith,  1  Campb.  887. 

(u)  Corder  v.  Drakeford.  8  Taunt.  882. 

{x)  Wick  V.  Hodgson.  12  B.  Moore,  218.  But  an  agreement 
to  supply  water  by  means  of  pipes  was  held  to  be  exempted, 
Middlesex  Waterworks  v.  Simerkropp.  M.  &  Malk.  408. 

<^)  Waddington  v.  Bristow.  2  B.  &  P.  452.     Ftd.  supra,  p.  54, 
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stamii.  to  the  sale  of  goods^  wares,  and  merchandise,  and 
therefore  require  a  stamp.  It  has  been  held,  that 
a  contract  in  Jieri  is  not  within  the  exemption, 
such  as  a  contract  for  the  making  and  putting  up 
of  certain  machines  not  in  esse  at  the  time  of  the 
contract  (jg).  But  a  contract,  for  the  sale  of  oil  not 
yet  expressed  from  the  seed,  was  held  to  be  exempt- 
ed {a) ;  and  also,  a  contract  for  "  finishing  certain 
marble  chimney-pieces  in  a  workmanlike  man- 
ner "(A).  Contracts,  of  which  the  primary  object  is 
not  the  sale  of  goods,  are  not  within  the  exemp- 
tion (c).  Contracts  under  seal,  though  relating  to 
the  sale  of  goods,  are  inadmissible  without  a 
stamp  (rf),  because  by  other  provisions  of  the  Act 
all  specialties  are  liable  to  a  stamp  duty. 

and  the  cases  there  cited,  distinguishing  contracts  on  the  4th 
section  of  the  Statute  of  Frauds,  from  contracts  on  the  17th 
section ;  the  former  require  a  stamp,  the  latter  are  exempted. 

(2)  Buxton  V.  Bedallf  S  East,  303,  cor.  Grose,  J.,  and  Lawrence,  J. 

(a)  WUks  V.  Atkinson,  6  Taunt.  11 ;  S.  C.  1  Marsh.  412. 

(6)  Hughes  V.  Breeds,  2  C.  &  P.  159,  cor.  Abbott,  C.  J.  [this 
case  IS  clearly  irreconcileable  with  Buxton  v.  Bedall :  and  proba- 
bly the  latter  would  now  be  overruled,  since  the  passing  of  Lord 
Tenterden's  Act  (9  Geo.  IV.  c.  14,  s.  7).  The  case  of  Tonxrs 
V.  Osborne,  (1  Str.  506,)  was  cited  by  the  Court,  as  an  authority  to 
show  that  such  a  contract  was  not  a  contract  relating  to  the  sale 
of  goods,  wares,  and  merchandises ;  but  that  case,  it  has  been 
seen,  is  no  longer  law ;  See  above,  Book  I.  Chap.  iii.  (p.  52.)] 

(c)  Snnth  v.  Cator,  2  B.  &  A.  781  ;  Leigh  v.  Banner,  1  Esp. 
403. 

{d)  See  per  Bayley,  J.,  Clayton  v.  Burtenshaw,  5  B.  &  C.  45 ; 
S.  C.  7  D.  &  R.  800. 
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Parol  evidence  will  not  in  general  be  admitted  to  Parol  evi- 
contradict  or  vary(e),  or  to  add  to(/),  the  terms  not  vary"" 
of  the  written  contract ;  or  even  to  explain  it ''" 
where  there  is  no  latent  ambiguity  (^).  Thus^  the 
verbal  declarations  of  the  auctioneer^  at  the  time 
of  the  sale^  are  inadmissible  to  contradict  the 
written  particulars  (A).  So,  where  there  is  no 
stipulation  in  the  written  contract  as  to  the  time 
of  delivery  of  the  goods,  the  purchaser  will  not  be 
permitted  to  show,  that  they  were  to  be  taken 
away  immediately  (i).  And  where  a  written  agree- 
ment specifies  a  particular  time,  parol  evidence  is 
inadmissible  to  alter  it ;  thus,  it  has  been  held, 
that  a  promissory  note  made  payable  on  demand, 
or  on  a  particular  day,  cannot  be  shown  to  be 
payable  upon  some  other  day  (A:),  or  upon  a  con- 
tingency (/).     But  a  latent  ambiguity  may  be  ex- 

(e)  Meres  v.  Ansell,  3  Wils.  275  ;  Maxwell  v.  Sharp,  Say.  189 ; 
Foster  v.  Jolly,  5  Tyrwh.  239  ;  Pickering  v.  Dowson,  4  Taunt. 
779. 

(/)  Preston  v.  Merceau,  2  Bl.  Rep.  1249  ;  Gardiner  v.  Gray, 
4  Campb.  144. 

(g)  Hope  V.  Atkins,  1  Price,  143  ;  Coker  v.  Guy,  2  B.  &  P. 
595. 

(^)  Shelion  v.  Livius,  2  Cr.  &  Jer.  411.  See  above,  Book  I. 
Chap.  V.  and  the  cases  there  cited,  p.  153,  note  (6). 

(f)  Greaves  v.  Ashlin,  3  Campb.  426 ;  Halliley  v.  Nicholson,  I 
Price,  404;  Cooper  v.  Smith,  15  East,  103. 

(k)  Free  v.  Hawkins,  7  Taunt.  278 ;  Woodbridge  v.  Spooner,  3 
B.  &  A.  233. 

(/)  Rawson  v.  Walker,  1  Stark.  N.  P.  C.  361 ;  Mosely  v.  Hand- 
ford,  10  B.  &  C.  729 ;  Foster  v.  JoUy,  1  Cr.  Mees.  &  R.  703. 
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Parol  et'f  plained  by  parol ;  thus,  it  may  be  shown  by  ex- 
trinsic  evidence,  that  a  party,  in  whose  name  the 
contract  was  made,  acted  as  agent  merely,  if  the 
contrary  does  not  appear  on  the  face  of  the  written 
agreement  (tw). 
Written  It  seems  that  a  written  agreement  may  be  waived 

nS^b/dis.  or  discharged  by  parol  before  breach  (/i),  at  all 
charged  by  ^yg^jj-g  whcro  the  Statutc  of  Frauds  does  not  require 
it  to  be  in  writing.  And  there  seems  to  be  some 
doubt  whether  it  may  not  be  so  discharged,  even 
where  it  could  not  have  been  sued  upon  without 
being  in  writing ;  for  the  words  of  the  statute  are, 
not  that  every  agreement  shall  be  in  writing,  but 
that  no  action  shall  be  maintained  upon  it  unless 
it  be  in  writing ; — which  consists  very  well  with 
the  discharging  of  the  agreement  by  parol  (o).     It 

(m)  Wilson  v.  Hart,  7  Taunt.  295. 

(n)  Gorman  v.  Salisbury ,  I  Vern.  240 ;  Lord  Milton  v.  Edgrvorthf 
6  Bro.  P.  C.  313  ;  Edward  v.  Weekes,  1  Mod.  262. 

(o)  See  the  judgment  of  Lord  Denman,  C.  J.,  5  B.  &  Ad.  Q6, 
In  Taylor  v.  Hilary,  (1  Cr.  Mees.  &  Rose.  741 ;  S.  C.  5  Tyrw. 
373,)  a  subsequent  executory  agreement,  substituted  for  a  former 
undertaking  to  guarantee  the  payment  of  the  price  of  certain 
goods,  was  held  on  demurrer  to  discharge  the  prior  obligation. 
The  second  agreement  was  not  in  writing,  and  it  does  not  appear 
on  the  face  of  the  pleadings  that  the  first  agreement  was  in  writ- 
ing ;  though  it  should  seem  that  it  must  have  been  written,  as  it 
would  not  have  been  otherwise  available.  The  ground  of  the 
decision  seems  to  be,  that  the  second  agreement  did  not  require 
to  be  in  writing,  because  it  was  an  original  undertaking  (see  per 
Parke,  B.,  5  Tyrw.  375),  and  that  performance  was  not  neces- 
sary to  be  averred>  because  the  plea  was  not  by  way  of  accord 
and  satisfaction,  (see  per  Parke,  B«,  5  Tyrw.  Z7Q  ;  1  Cr.  Mees.  & 

^sc.  743.) — Post. 
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has  been  determined^  however,  in  the  recent  case  ^•^  «'»- 

deuce. 

of  Gass  V.  Lord  Nugent  (p),  th^t  the  written  con- 
tract cannot  be  varied  in  its  terms  by  a  parol  con- 
tract subsequently  made,  such,  as  to  substitute  an 
agreement  different  in  effect ;  as,  the  waiver  by  the 
vendee  of  a  condition  precedent  to  be  performed 
by  the  vendor.  This  case  seems  to  throw  some 
doubt  upon  the  case  of  Cuff  v.  Fenn(q),  and  similar 
cases  (r),  in  which  it  was  decided  that  the  time  of 
performance,  specified  in  a  written  instrument, 
might  be  enlarged  by  a  subsequent  parol  agree- 
ment, on  the  ground  that  this  did  not  amount  to  a 
different  contract,  but  was  merely  a  continuation 
of  the  original  contract.  Parke,  J.  observed  (^), 
^  I  never  could  understand  the  principle  on  which 
these  cases  proceeded,  for  the  new  contract,  to 
deliver  within  the  extended  time,  must  then  be 
proved  partly  by  written  and  partly  by  oral  evi- 
dence." 

Variance  in  Proof. — Where  there  has  been  a  Variancew 
special  contract  of  sale,  the  terms  must  be  accu- 
rately set  forth  in  the  declaration,  and  must  be 
proved  in  general  as  they  are  laid  (t).     And  where 

(p)  5B.&  Ad.  58. 

Iq)  1  M.  &  S.  «1. 

(r)  Warren  v.  Stagg,  coram  Buller^  J.,  cited  Littler  v.  Holland^ 
S  T.  R.  591 }   Thresh  v.  Rake,  1  Esp.  53. 

(«)  5  B.  &  Ad.  64. 

(/)  Bull.  N.  P.  145 ;  Eiboum  v.  U]>john,  1  C.  &  P.  572.  Bj 
payment  of  money  into  Court,  the  special  agreement  is  admitted, 


terivl. 
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a  material  averment  is  contrary  to  the  fact,  it  m\\ 
not  be  cured  by  being  laid  under  a  videlicet  (u) ; 
though  where  a  statement  is  made  unnecessarily^ 
a  videlicet  may  sometimes  have  the  effect  of  ren- 
dering unnecessary  to  be  proved  what  the  plain- 
tiff would  otherwise  be  compelled  to  prove  (or). 
When  ma*  The  avcrmeut  of  an  absolute  promise  is  not 
supported  by  proof  of  an  alternative  or  conditional 
promise  (y),  or  the  converse  (^z) ;  nor  the  averment 
of  a  general  undertaking  by  proof  of  a  limited  or 
qualified  undertaking  (a).  Where  the  contract 
declared  upon  was,  that  the  vendor  should  sell 
certain  tallow  to  the  plaintiff  at  four  shillings  per 
stone,  and  the  contract  proved  was,  that  he  should 
sell  it  at  four  shillings  per  stone,  and  so  much  mare 
as  the  plaintiff  paid  to  any  other  person,  it  was  held 
to  be  a  fatal  variance  (6).  And  where  the  plain- 
tiff declared  on  a  contract  for  the  delivery  of  40 

■•-  -  —      -  - 

and  proof  thereof  is  dispensed  with ;  GuUhd  v.  Nockt  1  Esp.  347; 
Bennet  v.  Francis,  2  B.  &  P.  550 ;  S.  C.  4  Esp.  28  ;  Walker  v. 
Ramon,  1  M.  &  Rob.  250 ;  see  1  Cr.  Mees.  &  R.  210. 

(ii)  White  V.  WiUon,  2  B.  &  P.  116;  Preston  v.  Butcher,  1 
Stark.  N.  P.  C.  3 ;  Grinmood  v.  Barritt,  6  T.  R.  460. 

(jr)  2  Wm's.  Saund.  Rep.  291  c,  note  to  Dakin's  case ;  Crispn 
V.  Williamson,  8  Taunt  112. 

(y)  Shipham  v.  Saunders,  2  Blast,  4  n. ;  see  Roberts  v.  Peake,  1 
Burr.  823  ;  Lai/ton  v.  Pearce,  1  Dougl.  15  ;  Tate  v.  Wellings,  3 
T.  R.  581 ;  Blyth  v.  Bampton,  8  Bingh.  472. 

(z)  Anon.  1  Chit.  Rep.  60,  a. 

la)  Jones  v.  Cowley,  4  B.  &  C.  445  ;  S.  C.  6  D.  &  R.  5$S ; 
Latham  v.  Rutley,  2  B.  &  C.  20. 

{b)  ChurMll  V.  Wilkins,  1  T.  R.  447. 
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bags  of  wheat  immediately  and  the  remainder  on  Variance, 
the  next  market  day,  proof  of  a  contract  for  the 
delivery  of  40  or  50  bags,  and  the  remainder  on 
the  next  market  day,  was  held  to  be  a  vari- 
ance (c).  The  allegation  of  a  contract  to  perform 
on  request,  is  not  supported  by  proof  of  a  contract 
to  perform  on  a  particular  day  (d) ;  nor  is  a  con- 
tract,  for  removing  goods  within  a  reasonable  time, 
supported  by  proof  of  a  contract  to  remove  in  a 
month  (e);  nor  can  a  contract  to  take  on  board 
500  quarters  of  wheat  be  stated  as  a  contract  to 
take  a  full  cargo  (/).  An  agreement  to  deliver  a 
cargo  "  at  the  then  shipping  price'*  at  a  particular 
place,  is  not  supported  by  proof  of  an  agreement 
to  deliver  at  a  reasonable  price  (g).  Where  the 
plaintiff  declares  on  a  separate  or  sub-divided  con- 
tract, this  will  not  be  supported  by  proof  of  an 
entire  bargain  (A).  An  agreement  to  deliver 
goods  to  defendant,  will  not  be  supported  by  proof 
of  an  agreement  to  deliver  them  to  some  other 
person  (i).  A  contract,  for  the  sale  of  goods  by 
plaintiff  and  his  partner,  cannot  be  declared  upon 

(c)  Penny  v.  Porter,  2  East,  2. 

((2)  Bordenave  V.  Bartktt,  5  East,  111,  n. 

(e)  Hore  v.  Milner,  Peake,  42,  n.,  cor,  Ld.  Kenyon^C.  J. 

(/)  Harriton  v.  fVilson,  2  Esp.  708. 

(g)  Acebalv.  Levy,  4  M.  &  Scott,  217. 

(Ji)  Symonds  v.  Carr,  1  Campb.  361 ;  see  Everett  v.  TindaU,  5 
Esp.  169 ;  Parish  y.  Burwoodf  5  Esp.  33. 

(t)  Leery  v.  Goodson,  4  T.  R.  687  ;  Lopez  v.  De  Tastet,  1  B. 
&  B.  538. 
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VtriwMe,  as  a  contract  by  plaintiff  alone :  if  the  partner 
be  alive  he  ought  to  be  joined ;  if  he  be  dead^  the 
fact  of  the  plaintiff  being  the  surviving  partner 
should  appear  on  the  record  (Jk). 

Sv,  where  the  sulyect-matter  of  the  contract  of 
sale  is  not  stated  according  to  the  fact,  it  is  a  fetal 
variance ;  as,  where  the  goods  contracted  for  are 
alleged  to  have  been  good  merchantable  wheat, 
instead  of  good  second  sort  of  wheat  (/) ;  or,  where 
it  is  alleged,  that  the  goods  were  contracted  to  be 
deUvered  according  to  a  peculiar  measure,  and  the 
proof  is,  that  they  were  to  be  delivered  according 
to  the  standard  measure  (i»).  So  it  is  a  fatal  vari- 
ance if  the  plaintiff  mis-state  the  consideration. 
''  It  is  a  well  known  rule  in  pleading  that,  in  as- 
sumpsit, the  plaintiff  must  set  forth  the  whole  of 
the  consideration  truly,  which  induces  the  defen-^ 
dant  to  make  the  promise  for  the  breach  of  which 
the  action  is  brought"  (»).     If  the  legal  effect  of 


{h)  JeU  V.  Douglas,  4  B.  &  A.  374 ;  Ditchbum  v.  l^prackUn,  5 
Esp.  31 ;  Wehber  ▼.  TwU,  %  Wms'.  Saond.  Rep.  l^l^note.  But 
where  defendant  is  a  surviving  partner,  he  need  not  be  described  as 
auch ;  Richards  v.  Heather,  1  B.  &  A.  29. 

(A  Anon.  Ld.  Raym.  7S5^  and  Bull.  N.  P.  145  ;  see  Cook  v. 
Mututone,  1  N.  R.  351 ;  Weaver  v.  Burrows,  Bull.  N.  P.  139 ; 
Boyd  V.  Sifkin,  2  Campb.  329  ;  Tucker  v.  Cracklin,  2  Stark.  N. 
P.  C.  385.  As  to  variance  between  *'  the  bought  aad^old  notes" 
in  sales  made  through  a  broker,  see  above,  ,p.  76. 

(in)  Hockm  v.  Cooke,  4  T.  R.  314. 

in)  Per  Tindal,  C.  J.,  Cross  v.  Bartlett,  3  M.  &  P«pe,  541. 
Blyth  v.  Bampton,  3  Bingh.  472 ;  1  Chitt.  PI.  262. 
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the  undertaking  has  been  mis-stated  by  the  plain-  Vamnw. 
tiff,  it  is  not  the  less  a  variance  that  such  state- 
ment has  represented  the  agreement  adyantage- 
ousljr  for  the  defendant  (p). 

Where  the  averment  may  be  wholly  rejected  Sorpiaage. 
as  surplusage,  it  is  unnecessary  to  prove  it ;  thus, 
where  the  plaintiff,  in  an  action  on  an  express 
warranty,  alleged  that  the  vendor  knew  the  goods 
to  be  unfit  for  sale,  it  was  held,  that  the  scienter 
was  immaterial  and  need  not  be  proved  (p).  But 
in  an  action  for  falsely  warranting  the  annual  re- 
turns of  a  business  at  a  particular  sum,  it  was 
held  that  the  alleged  amount  must  be  proved  as 
laid  (q). 

It  is  sufficient  if  the  contract  declared  upon  be  When  wi- 

anoe  not 

in  substance,  and  in  its  legal  effect,  the  same  as  the  material. 
contract  proved  (r).     Thus,  a  contract  for  the  de- 
livery of  rough  gum  Senegal  was  held  sufficiently 
stated  as  a  contract  for  the  delivery  of  gum  Sene- 
gal ;  it  appearing  in  evidence,  that  all  gum  Senegal 

(o)  Allan  V.  Kenning,  %  Moo.  &  Scott,  768. 

(p)  WiUiamson  v.  Allison^  2  East,  446  ;  see  Frith  v.  Gray^  4 
T.  R.  561,  n. ;  Say.  Rep.  142.— Post. 

(q)  Gilbert  v.  Stanislaus,  S  Price,  54. 

(r)  Thornton  v.  Jones^  ft  Marsh.  287 ;  S.  C.  6  Taunt.  581 ; 
Ware  v.  Juda,  2  C.  &  P.  351  ;  Seaman  v.  Price,  1  C.  &  P.  56 ; 
Welsh  V.  Fisher,  %  B.  Moore,  378  ;  Parker  v.  Palmer,  4  B.  & 
A.  387 ;  Irting  v.  M'Kenzie,  1  B.  &  B.  5ii3 ;  Sampson  v.  Burton, 
2  B.  &  B.  89  ;  Guthing  y.  Lynn,  2  B.  &  Ad.  232.  And  many 
defects  which .  would  have  been  bad  on  special  demurrer  are 
cured  by  pleading  over;  see  1  Chit.  PI.  p.  359. 

q2 
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Variance,  on  its  amval  in  this  country  is  called  rough  {s). 
A  contract  to  deliver  saddles  at  24  or  26  shillings 
may  be  stated  as  a  contract  to  deliver  them  at  a 
reasonable  price  (0-  A  contract  for  the  purchase 
of  aboui  eight  tons  may  be  stated  to  be  for  eight 
tons,  if  that  had  been  ascertained  to  be  the  pre- 
cise quantity  {u).  A  contract  to  pay  an  autho- 
rized agent,  or  one  who  is  in  effect  an  agent  of  the 
plaintiff,  may  be  declared  upon  as  a  contract  to 
pay  the  plaintiff  himself  (jp).  So,  the  plaintiff  is 
not  bound  to  state  more  of  the  contract  than  is 
essential  to  the  action  which  he  brings  for  the 
particular  breach ;  as,  where  the  contract  was  for  a 
quantity  of  prime  singed  bacon,  and  the  plaintiif 
declared  for  the  non-delivery  of  prime  bacon  (y). 
And  where  something  is  stated  which  is  not  essen- 
tial to  the  action,  and  is  stated  wrong,  an  amend- 
.  ment  will  be  allowed ;  as  where,  in  describing  the 


(*)  Silver  v.  Heseltine,  1  Chit.  Rep.  39. 

(0  Laing  V.  Fidgean,  6  Taunt.  108.  See  Bai/let/  v.  TVicte,  2 
N.  R.  458;  Bray  v.Freeman^  2  B.  Moore,  114. 

(ti)  Gladstone  v.  Neale,  IS  East,  410  ;  Wickes  v.  Gordon,  i  B. 
&  A.  335  (overruling  Payne  v.  Hayes,  BulJ.  N.  P.  145);  Wild- 
man  V.  Glossopf  1  B.  &  A.  9 ;  Crispin  v.  fVilliamson,  8  Taant. 
107. 

(j?)  Pearson  v.  Pearson,  5  B.  &  Ad.  859  ;  see  per  Parke,  J.> 
id.  864. 

(y)  Cotterill  v.  Cuff,  4  Taunt.  285  ;  Miles  v.  Sheward,  S  East, 
7 ;  Parker  v.  Palmer,  4  B.  &  A.  387 ;  Baptiste  v.  Cobbold,  1  B.  & 
P.  7 ;  Tempest  v.  RawHng,  13  East,  18  ;  Handford  v.  Palmer^  2 
B.  &  B.  359 ;  S.  C.  5  B.  Moore,  74. 
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terms  of  a  warranty,  some  qualification,  not  in-  Variancf. 
volved  in  the  breach,  is  accidentally  omitted  {z). 
By  a  recent  statute  (a  ),  the  Court,  or  Judges  when 

^     /  ^  ^      amendment 

sitting  at  nisi  prius,  are  empowered  in  certain  oUowcd. 
cases  to  allow  the  record  to  be  amended.  It  is 
provided,  '*  that  it  shall  be  lawful  for  any  Court  of 
'^  record  holding  plea  in  civil  actions,  and  any 
"  Judge  sitting  at  nisi  prius,  if  such  Court  or  Judge 
shall  see  fit  so  to  do,  to  cause  the  record,  writ, 
or  document^  on  which  any  trial  may  be  pending 
"  before  any  such  Court  or  Judge  in  any  civil 
action,  &c.,  when  any  variance  shall  appear  be- 
tween the  proof  and  the  recital  or  setting  forth 
on  the  record,  &c.,  of  any  contract,  custom,  pre- 
scription, name,  or  other  matter,  in  any  particu- 
lar or  particulars  in  the  judgment  of  such 
Court  or  Judge  not  material  to  the  merits  of  the 
case,  ...  to  be  forthwith  amended."  It  is  further 
provided,  that  the  party,  who  is  dissatisfied  with 
the  decision  of  the  Judge  at  nisi  prius  respecting 
his  allowance  of  such  amendment,  may  apply  to 
the  Court  from  which  the  record  or  writ  issued 
for  a  new  trial  upon  that  ground  (b). 


(z)  Hemming  v.  Parrif,  6  C.  &  P.  580. 

{a)  3  &  4  Will.  IV.  c.  42,  s.  23. 

(6)  The  amendment  is  allowed  whether  the  variance  be  such 
that  the  other  party  *•  may  have  been  prejudiced  thereby  in  the 
conduct  of  his  action,  prosecution  or  defence,**  or  whether  it  be 
such  that  the  other  party  may  not  have  been  so  prejudiced  ;  but 
there  is  a  difference  between  the  cases  in  respect  of  casts  ;  (see  the 
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11.   PBBFOBHANCE  OF  CONPITIOHS  PRECEDENT. 

CondHkuif       Where  there  is  a  condition  precedent,  or  a  con- 

picoedent. 

current  act,  to  be  performed  on  the  part  of  the 
vendor^  no  action  can  be  maintained  by  him 
against  the  purchaser^  without  proof  of  perform- 
ance, or  of  something  which  is  in  law  equivalent 
Eipreawd.  to  performance  (b).  Thus,  in  general,  where,  by 
the  express  terms  of  the  contract,  some  act  on  the 
part  of  the  plaintiff  is  to  precede  performance  by 
the  defendant,  it  is  incumbent  on  the  plaintiff  to 
prove  performance  on  his  own  part.  Yet,  if  the 
circumstances  of  the  case  show,  that  the  former 
act  was  not  intended  by  the  parties  to  be  a  condi- 
tion precedent,  proof  of  performance  by  the  plain- 
tiff is  unnecessary:  thus,  where  the  agreement 
expressed  that  the  goods  were  to  be  paid  for  two 
months  after  they  were  landed,  it  was  held,  that  the 


same  Rection).  Under  this  statute  the  Court  allowed  the  word 
"  guarantee"  used  in  the  written  contract,  to  be  substituted  for  the 
word  **  pay"  in  the  declaration ;  Hanbury  v.  EUa^  1  Ad.  &  Ell. 
61.  Most  of  the  new  rules  of  pleading  proceed  upon  this  eoact- 
ment ;  see  1  Ad.  &  £11.  64  ;  see  rules  Hil.  T.  4  Will.  IV.  §  ^. 
[The  Stat.  9  Geo.'  IV.  c.  1.5,  allowed  an  amendment  in  certain 
cases,  where  a  "  variance  appeared  between  any  matter  in  writing 
'*  or  in  print  produced  in  evidence,  and  the  recital  or  setting  forth 
''  thereof  upon  the  record."  See  homey  v.  Biskop,  4  B.  &  Ad. 
479  ;  MasUrman  v.  Judson^  8  Bingh.  224,"] 

(6)  Ughtred's  case,  7  Rep.  10  a;  PhiUips  v.  Fielding,  2  H.  BI* 
123;  Thomas  v.  Cadwallader,  Willes,  496;  Collins  v.  Gibbs, 
2  Burr.  899 ;  fVright  v.  Newton,  2  Cr.  Mees.  &  R.  1^4.  See 
1  Wms*.  Saund.  Rep.  320  a,  note  to  Pordage  v.  Cole, 
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landing  of  the  goods  was  not  a  condition  prece-  Conditions 
dent,  although  it  was  expressed  to  precede  the  ^'^^ 
payment,  but  that  the  object  of  the  stipulation  was 
merely  to  mark  the  time  of  payment,  and  that  the 
plaintiff,  therefore,  might  maintain  an  action  for 
the  price,  although  the  goods  were  in  fact  never 
landed  at  all,  having  been  lost  before  their 
arrival  (c). 

If  there  is  a  condition  precedent  implied  by  law,  implied. 
although  not  expressed  in  the  contract,  proof  of 
performance  is  necessary.  Thus,  in  an  action  for 
not  accepting  stock,  the  plaintiff  must  show  that  he 
was  possessed  of  the  stock  at  the  time  of  the  con- 
tract (rf);  otherwise  it  would  be  void  within  the 
Stock-jobbing  Act  (e).  He  must  also  prove  that, 
according  to  the  provisions  of  tlje  statute  (/),  the 
stock,  contracted  for  by  the  defendant,  and  re- 
fused to  be  accepted  by  him,  was  sold  within  a 
reasonable  time  afterwards  to  some  other  per- 
son (g).  So,  the  plaintiff  must  show  either  a 
tender  and  refusal,  or,  what  is  equivalent  to  a 
tender  and  refusal,  that  he  was  ready  to  transfer, 

(c)  Alexander  v.  Gardner,  1  Bingh.  N.  S.  671 ;  S.  P.  Fragano 
V.  Long,  4  B.  &  C.  219  ;  S.  C.  6  D.  &  R.  283.  See  below. 
Assumpsit  for  goods  sold;  and  Part  4,  Chap.  ii. 

{d)  Breton  v.  Cope,  Peake,  39.  See  Brj/an  v.  Lewis^  1  Ry.  & 
Moo.  386  ;   Wilkinson  v.  Myer,  1  Stra.  585. 

(e)  7  Geo.  II.  c.  8,  s.  8  ;  supra,  pp.  93,  93. 

(/)  7  Geo.  II.  c.  8,  s.  6. 

(g)  Hekscher  v.  Gregory,  4  East,  607  ;  BordoMOtv.  Gregory, 
5  East,  107.     See  2  Stark.  Ev.  873,  (2d  Ed.). 
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Canditioiis  and  remained  at  the  Bank  as  long  as  the  transfer 
^  *" '  books  continued  open  (A).  Where  the  declaration 
stated^  that^  in  consideration  of  the  payment  of  a 
sum  of  money,  defendant  promised  to  deUver  fifteen 
tod  of  wool  out  of  seventeen  tod,  to  be  chosen  by 
the  plaintiff,  and  averred,  that  the  plaintiff  was 
ready  to  pay  the  money  at  the  day,  yet  defendant 
did  not  deliver  the  wool,  judgment  for  the  plaintiff 
was  arrested,  because  it  was  not  stated  that  the 
.  plaintiff  had  chosen  fifteen  tod  out  of  the  seven- 
teen,— such  selection  being  an  implied  condition 
precedent  to  the  delivery  {i).  If  a  condition  pre- 
cedent has  been,  neglected  to  be  performed,  it 
seems  to  be  immaterial  whether  the  defendant  has 
been  prejudiced  or  not  by  the  non-performance  (^), 
or  whether  he  objected  to  fulfil  the  contract  on 
that  particular  ground  (/)•  But,  if  the  defendant 
has  otice  actually  waived  his  objection  to  the  non- 
performance, he  cannot  afterwards  take  advantage 
of  it  (m). 
Sale  by  Where  the  goods  are  sold  by  sample,  the  vendor 

samp  e.  j^^g^  show  that  the  bulk  of  the  commodity  cor- 
responds with  the  sample;  and  it  will  not  be  suf- 
ficient to  prove  a  custom  of  making  an  allowance 

(h)  Bordenaxev.  Gregory,  5  East,  107  ;  Lancashire  v.  KUling- 
worth,  1  Ld.  Raym.  68(5;  S.  C.  Com.  Rep.  116. 

(i)  Rayntnf  v.  Alexander,  Yelv.  76 ;  Selw.  N.  P.  113,  (8th  Ed.). 
{k)  Busk  Y,  Spefice,  4  Campb.  329. 
(0  Morgan  v.  Birnief  9  Bingh.  672. 
(w)  1  Bingh.  N.  S.  671.— Post. 
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for  the  inferior  quality  (n).  The  purchaser  is  at  Conditiom 
liberty  to  inspect  the  bulk,  and  to  compare  it  and 
the  sample  together,  and  if  they  are  not  found  to 
correspond,  or  if  the  vendor  revises  to  allow  the 
inspection,  the  purchaser  may  rescind  the  con- 
tract (o).  But  if  there  is  a  sale-note  which  does 
not  refer  to  any  sample,  it  is  no  defence  that  they 
do  not  correspond  with  a  sample  exhibited  {p) ; 
though  a  cross  action  might  lie  for  the  deceit. 

So,  where  the  goods  are  sold  with  a  warranty,  Saie  with 
»  .n  expre.  repL„u,io„  of  their  quaUty.  Je  ^ »• 
plaintiflF  must  show  that  they  are  conformable 
thereto  (y);  and  it  will  not  be  sufficient  to  prove 
that  they  correspond  with  a  sample  exhibited  at 
the  time  of  the  sale(r).  But  where  the  contract 
was,  that  such  quantity  as  might  be  deemed  un- 
merchantable should  be  rejected,  the  vendee  was 
held  bound  to  accept  so  much  as  should  be  proved 
to  be  of  merchantable  quality  {s). 

Where  the  vendor  agrees  to  deliver  the  goods  at  Delivery  at 
^particular  place,  he  cannot  recover  without  proof  p*/***^"*' 
of  delivery  there.     If  the  agreement  was,  to  deliver 
"  free  on  board  a  foreign  ship,"  the  seller  is  bound 


lace. 


(n)  Hibbert  v.  Skee,  1  Campb.  113. 
(o)  Lorymer  v.  Smithy  1  B.  &  C.  1. 
(p)  Meyer  v.  Everth,  4  Campb.  22. 

(q)  Lewis  v.  Cosgrave,  2  Taunt.  2.  Per  Lord  Tenterden,  C.  J., 
2  B.  &  Adol.  463. 

(r)  Tye  v.  Fynmore,  3  Campb.  462. 
{s)  Graham  v.  Jackson^  14  East,  498. 
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cooiHtioni   to  put  the  goods  on  board  a  foreign  ship  named  by 

^*'*^''**^*'   the  purchaser  (/)• 

Ddhrery  at      So  it  is,  whcre  a  particular  time  is  specified.    If 

particular 

»««?«•  the  contract  agreed  upon  is,  that  the  goods  shall 
be  delivered  "  with  convenient  speed,  but  not  to 
exceed  a  given  day,"  the  arrival,  in  time  for  deli- 
very on  that  day,  is  a  condition  precedent  to  the 
vendor's  right  of  action ;  and  if  he  makes  default  ia 
the  time,  the  purchaser  is  not  bound  to  receive  the 
goods  (f^).  However,  where  it  was  stipulated,  that 
the  goods  should  be  despatched  from  a  certain 
place  by  a  particular  day,  it  was  held  sufficient  that 
the  goods  were  shipped  by  that  day»  though  the 
vessel  did  not  sail  until  afterwards  (,r). 

DeHvery  of      So  it  is,  whcrc  a  particular  qtuinttty  is  specified. 

particalar       «/•    «  ■,  .  .  /• 

quantity.  If  the  coutract  expresses,  that  acertam  quantity  at 
goods  shall  be  delivered,  the  purchaser  is  not 
bound  to  accept  part  only;  and  unless  the  whole 

(0  Wackerbath  v.  Massan,  S  Campb.  270 ;  Wetherell  v.  Caipf, 
$  Campb.  272,  Br 

(tt)  Cox  V.  Toddy  7  D.  &  R.  131 ;  Alewyn  v.  Pryor,  1  Ry.  & 
Moo.  406.  See  Maryon  v.  Carter^  4  C.  &  P.  295.  If  the  de- 
livery is  to  take  place,  or  other  eondition  is  to  be  performed 
within  a  month,  this  will  iii  general  be  taken  to  mean  a  lunar  and 
not  a  calendar  month,  {Jocelyn  v.  HawkinSy  1  Str.  446  ;  Barks' 
dak  V.  Morgan,  4  Mod.  185)  ;  unless  it  be  understood  otherwise, 
{Titus  V.  Lady  Preston,  1  Str.  652.  See  Cochran  v.  Retberg, 
SEsp.  121). 

(x)  Busk  v.  Spence,  4  Campb.  329.  It  seems  that  the  delay 
of  a  day  or  two  would  not  be  considered  material,  unless  notice 
has  been  given  of  an  intention  to  insist  on  the  punctual  perform- 
ance of  the  agreement  on  the  very  day  specified  ;  see  Carpenter 
V.  Blandford,  Dan.  &  Lloyd,  Merc.  Ca.  175. 
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quantity  has  been  tendered^  the  vendor  cannot  re-  Conditions 
cover  (y).  Thus,  where  a  party,  contracting  for  ^'^^ 
the  purchase  of  land,  agreed  to  take  the  crops  at  a 
valuation,  it  was  held,  that  the  vendor,  having 
failed  to  make  out  a  good  title  to  the  land,  could 
not  maintain  assumpsit  for  the  crops  (z).  But  if 
the  vendee  has  accepted  part,  the  contract  is 
severed,  and,  as  the  delivery  of  the  residue  is  no 
longer  a  condition  precedent  to  the  right  of  action 
by  the  vendor  for  the  part  supplied,  he  may  re- 
cover in  an  action  for  that  portion  (a),  or  he  may 
set  off  the  value,  in  an  action  for  any  other  claim 
brought  against  him  by  the  purchaser  (A).  "  If, 
indeed,  the  entire  contract  was,  to  deliver  a  large 
quantity  of  goods,  consisting  of  distinct  parcels, 
within  a  specified  time,  and  the  seller  delivers  part, 

{y)  Champion  v.  Short,  1  Campb.  53 ;  Baldey  v.  Parker,  2  B. 
&  C.  37 ;  Symonds  v.  Cart,  1  Campb.  361 ;  Chambers  v.  Gr^thi, 
1  Esp.  150  ;  Hort  v,  Dixon,  Selw.  N.  P.  109.  Nor  is  the  pur- 
chaser bound  to  accept  a  greater  quantity  ;  and  where  the  con- 
tract was  that  the  defendant  should  purchase  "  about  300  quar- 
ters, more  or  less,*'  this  was  held  not  to  contemplate  so  large  an 
excess  as  50,  over  300,  quarters;  Cro$s  v.  Eglin,  2  B.  &  Adol. 
106. 

(2)  Neal  V.  Viney,  1  Campb.  47 1 .  See  Hutigerford  v.  Havi' 
land,  3  Bulstr.  325,  326.  Otherwise,  if  the  contracts  were  dis- 
tinct and  separate;  Poole  v.  Shergold,  2  Bro.  C.  C.  118;  Drewe 
V.  Hanson,  6  Ves.  Jun.  676. 

(a)  Oxendale  v.  Wetherell,  9  B.  &  C.  386  (overruling  Walker 
V.  Dixon,  2  Stark.  N.  P.  C.  281)  ;  Mavorv.  Pyne,  3  Bingh.  285 ; 
Bragg  V.  Cole,  6  B.  Moore,  114.  See  below,  Assumpsit  for  goods 
sold. 

(6)  Shipton  V.  Casson,  5  B.  &  C.  378. 
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CoDdiUons  he  cannot  before  the  expiration  of  that  time  bring 
prece  en  ^^  action  to  Tecover  the  price  of  that  part  deli- 
vered, because  the  purchaser  may,  if  the  vendor 
fail  to  complete  the  contract,  return  the  part  deli- 
vered "(c).  But  if  the  purchaser  does  not  so  re- 
scind the  contract,  it  would  be  most  unjust  to  say 
that  the  seller  should  not  recover  at  all ;  for,  "  it 
would  follow  that,  where  there  had  been  a  con- 
tract for  250  bushels  of  wheat,  and  249  had  been 
delivered  to,  and  retained  by,  the  defendant,  the 
seller  could  not  recover  for  the  249,  because  he 
had  not  delivered  the  whole"  (d). 
Tender  of        Where  the  vendor  ought  to  have  tendered  the 

Uie  goods.  ^ 

goods,  he  cannot  recover  without  proof  of  such 
tender;  as  in  the  sale  of  stock  (e).  But,  where 
nothing  is  stipulated  about  delivery,  it  seems  that 
the  purchaser  ought  to  fetch  them :  in  such  case  a 
tender  is  unnecessary  (/),  and  it  will  be  suflScient 
to  aver  a  readiness  to  deliver  (g-). 

Mutoai  de-       Again,  it  is  laid  down, — although  there  be  mutual 

promises,     promiscs,  yct  if  one  thing  be  the  consideration  of 

the  other,  there  a  performance  i3  necessary  to  be 

averred  and  proved  (A).     **  If  two  men  agree,  one 

-  __^ ' 

(r)  Per  Parke,  J.,  Oxendale  v.  Wetheretl,  9  B.  &  C.  38B. 

(d)  Per  Lord  Tenterden,  C.  J.,  ib.  387. 

(e)  Bordenave  v.  Gregory ,  5  East,  107. — Supra. 
(/)  2  Stark.  Ev.  871,  n.  (2d  Ed.). 

(g)  Ibid.     Rawson  v.  Johnson,  1  East,  203. 
{h)  CaUimell  v.  Briggs,  1  Salk.  112 ;  Morton  v.  Lamb,  7T?i. 
125. 
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that  the  other  should  have  his  horse,  the  other  Condieidis 
that  he  will  pay  ten  pounds  for  it,  an  action  does 
not  lie  for  the  money  until  the  horse  be  deli- 
vered "  (i).  Where  the  contract  was,  that  the  de- 
fendant should  supply  certain  goods  at  intervals^  to 
be  paid  for  on  delivery,  he  is  not  bound  to  sell  on 
credit,  and,  if  the  purchaser  refuses  to  pay  on  de- 
livery, the  vendor  is  not  liable  for  non -perform- 
ance (Ar),  even  though  he  may  have  waived  the 
condition  in  part  by  delivering  some  of  the  goods 
on  credit  (/).  On  the  same  principle,  where  the 
plaintiff  had  agreed  with  the  defendant  to  barter  a 
quantity  of  yellow  ochre  for  a  quantity  of  sponge 
of  equivalent  value,  and  it  was  contended  that,  the 
respective  undertakings  being  mutual  promises, 
performance  on  the  part  of  the  plaintiff  was  not 
necessary  to  support  his  right  of  action,  the  Court 
nevertheless  held,  that  one  undertaking  was  the 
consideration  of  the  other,  and  that  the  plaintiff, 
therefore,  could  not  recover  for  the  non-delivery  of 
the  sponge,  without  proof  of  the  delivery  of  the 
ochre  (m).  However,  after  verdict,  the  averment 
is  sufficient,  that  plaintiff  has  always  been  ready 
and  willing  to  perform  his  part  of  the  contract  (w) ; 


(i)  Per  Holt,  C.  J.,  Thorpe  v.  Thorpe,  1  Salk.  172.  See 
Heard  v.  fFadham,  1  East,  619;  Taie  v.  Meek,  8  Taunt.  280, 
29S. 

{k)  Withers  v.  Reynolds,  2  B.  &  Adol.  B8ft. 

(0  Payne  v.  Shadbolt,  1  Campb.  427. 

(i7t)  Parker  v.  Rawlings,  4  Bingh.  280. 

(ft)  Waterhoust  v.  Skinner,  2  B.  &  P.  447 ;  Raxcson  v.  Johnson, 
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c^ndMctts  and  proof  of  a  demand  by  plaintifiP  will  support 
such  averment  (o). 


When  per-       If  the  plaintiff  has  been  prevented  by  the  act  of 

formance 

excused,  the  defendant  himself,  from  performing  his  part  of 
the  contract,  this  is  equivalent  to  performance  (/?); 
as^  where  there  has  been  a  tender  and  refusal  {q). 
So,  where  he  has  been  discharged  by  defendant 
from  the  performance  (r).  And,  if  the  defendant 
has  once  waived  the  non-performance  of  a  condi- 
tion precedent,  even  if  default  had  been  already 
made,  he  cannot  afterwards  take  the  objection  (/), 
But  the  plaintiff  is  not  excused  on  the  ground 
that  some  third  party  has  wrongfully  prevented 
the  performance  (Jt).  For,  if  a  man  bind  himself 
absolutely  to  perfonn  a  particular  act,  he  is  bound 
by  his  contract,  although  circumstances,  over 
which  he  has  no  control,  may  happen  to  render 
the  performance  impossible  (w).    But,  if  he  has 

1  East,  20d  ;  Ferry  ▼.  William,  8  TauDt.  62  ;  S.  C.  1  B.  Moore, 
498. 

(o)  Squier  v.  Hunt,  S  Price  68. — Post. 

(p)  Hotham  v.  E,  L  Company,  1  T.  R.  638  ;  Dorrien  v. 
MutcMnion,  1  Smiifa,  Rep.  420 ;  Studdy  ▼.  Sanders,  5  B.kC, 
628.  See  Pringle  v.  Taylor,  2  Taunt.  150  ;  Giles  v.  Edwards, 
7  T.  R.  181 ;  Bowdell  v.  Parsons,  10  East,  359. 

(q)  Lea  v.  Exelby,  Cro.  Eliz.  888. 

(r)  Jones  V.  Barkly,  2  Dougl.  684. 

(s)  Alexander  v.  Gardner,  1  Bingh.  N.  S.  671. 

(0  Worsley  v.  Wood  (in  error),  6  T,  R.  710.  See  GosUng  v. 
Higgins,  1  Campb.  451. 

(u)  Splidt  V.  Heath,  2  Campb.  57,  n. ;  Athinson  v.  Rttchki 
10  East,  530. 
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provided  against  the  contingency  of  the  perform-  CowiHiMM 
ance  becoming  impossible,  he  will  not  be  liable  (jv).  ** 


Where  there  are  mutual  promises  independent  ?'"•"*]  «- 

*  *^  dependent 

of  each  other,  and  mutual  remedies,  an  action  may  promiiet. 
be  maintained  by  either  party  without  averring 
performance  (^).  Most  of  the  old  cases,  and 
many  of  the  modem,  upon  this  subject,  are  de- 
cided upon  merely  technical  distinctions :  but  the 
Courts  now  construe  covenants  and  promises,  to 
be  either  dependent  or  independent  of  each  other, 
according  to  the  intention  and  meaning  of  the 
parties,  and  the  good  sense  of  the  case  (z). 
^*  Whether  one  promise  be  the  consideration  of 
another,  or  whether  the  performance,  and  not  the 
mere  promise,  be  the  consideration,  must  be 
gathered  from,  and  depends  entirely  upon,  the 
words  and  nature  of  the  agreement "  {a). 

in.   BABIAOES. 

The  vendor,  in  an  action  on  the  special  contract  Measure  of 
for  not  accepting  goods,  is  not  entitled  to  recover   '""^**" 

(c)  Bo^d  ▼,  Siffkm,  2  Carapb.  S2G  ;  Howes  v.  Humble^  2  Campb. 
327  n  ;  Haifward  v.  Scougall,  2  Campb.  56 ;  Thornton  v.  Simpson^ 
ft  Marsb.  267  ;  S.  C.  6  Taunt.  556. 

(^)  Selw.  N.  P.  121;  Martindale  v.  Fuher,  1  Wils.  88; 
Lampleigk  v.  Brmtkwait,  Hob.  106 ;  BlackweU  v.  Nmh^  1  Sura. 
5Z5  ;  LiKk  V.  Wright,  id.  569  ;  Weaxier  v.  Seemne,  6  Taunt. 
154. 

(2)  1  Wtns'.  Saund.  Rep.  820  a. 

{a)  Per  Lawrence  J.,  Glaxiebrook  v.  Woodrow^  8  T.  R.  378. 
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DuMgra.  the  value  of  the  goods  themselves^  because  he  has 
still  the  property  and  disposition  of  them^  but  he  is 
entitled  only  to  such  damages  as  he  can  be  rea- 
sonably supposed  to  have  sustained  by  the  default 
of  the  purchaser  (i).  As  any  loss,  caused  by  a  fall 
in  the  market,  necessarily  results  from  the  de- 
fendant's breach  of  contract,  the  amount  of  damage 
sustained  must  be  measured  by  the  diiFerence  be- 
tween the  price,  which  the  defendant  contracted 
to  pay,  and  the  price  which  might  have  been  ob- 
tained in  the  market  at  the  time  when  the  contract 
should  have  been  completed  (c).  On  the  same 
principle,  if  the  goods  have  been  sold  at  a  loss  to 
some  other  person,  the  defendant  is  liable  to  make 
good  the  loss  incurred  on  such  resale  (^0:  or,  if 
the  goods  have  remained  in  the  vendor's  ware- 
house, encumbering  the  premises,  he  may  recover, 

(b)  See  Towers  v.  Barrett,  1  T.  R.  133,  136. 

(c)  Boorman  v.  Nash,  9  B.  &  C.  145 ;  S.  C.  Dan.  &  Lloyd, 
Merc.  Ca.  269 ;  Brandt  v.  Bawlhy,  2  B.  &  Ad.  932.  In  the  latter 
case,  the  action  was  by  the  consignors,  foreign  merchants,  against 
the  ship-owners,  who  had  delivered  the  goods  contrary  to  the 
bill  of  lading ;  and  the  measure  of  damages  was  held  to  be  regu- 
lated, not  by  the  invoice  price,  but  by  the  value  at  the  time  when 
the  cargo  ought  to  have  been  delivered,  i.  e.  the  value  at  the  port 
of  discharge.  The  original  consignees  had  refused  to  perform 
their  stipulated  part  of  the  contract,  and  an  action  would  clearly 
have  been  maintainable  against  them  for  not  accepting,  in  which 
the  measure  of  damages  would  have  been  the  same. 

{d)  Maclean  v.  Dum,  Ai  Bingh.  722.  *'  If  neither  the  money 
be  paid,  nor  the  goods  delivered,  nor  tender  made,  nor  any  sob- 
sequent  agreement  entered  into,  it  is  no  contract,  and  the  owner 
may  dispose  of  the  goods  as  he  pleases;"  2  Bl.  Comm.  447. 
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either  for  warehouse  room,  or  any  special  damage  Damages, 
which  may  have  resulted  from  the  delay  (e).  If 
the  goods  were  to  have  been  paid  for  by  a  bill,  the 
vendor  is  entitled  to  recover  interest  from  the  day 
on  which  it  would  have  become  due  (/),  whether 
the  goods  have  been  accepted  or  not 


ASSUMPSIT 
FOR  GOODS  BARGAINED  AND  SOLD. 

Where  the  property  has  vested  in  the  purchaser.  Goods  bar- 
the  vendor  may  sue  for  goods  bargained  and  sold ;  sold, 
in  which  form  of  action  he  is  entitled  to  recover 
the  whole  value  of  the  goods  (a),  while  in  a  special 
action  for  not  accepting,  he  can  only  recover  such 
damages  as  the  jury  may  give  for  the  breach  of 
the  contract. 
This  is  the  proper  form  of  action,  where  there  when 

•      i»         proper  form 

has  not  been  such  a  delivery  of  the  goods,  in  fact  of  action. 
or  in  law,  as  will  support  an  action  for  goods  sold 
and  delivered ;  as,  where  the  terms  of  the  contract 
are,  that  the  goods  shall  remain  on  the  premises 
of  the  vendor  until  they  are  paid  for  by  the  pur-» 
chaser  (A). 

(e)  Greaves  v.  AshUn^  3  Campb.  427,  per  Lord  Elienborougkt 
C.  J. 

(/)  Boyce  v.  Warhurtm^  %  Campb.  480 ;  Porter  v,  Palsgraot, 
2  Campb.  472 ;  Marshall  v.  Poole^  IS  East,  98. 

(a)  Hanhey  v.  Smithy  Peake,  42,  n. 

(b)  GoodaU  v.  Skelion,  2  H.  BL  3 1 6.  Judgment  of  Lord 
Lyndkurst,  C.  B.,  BouUer  v.  Arnott,  3  Tyrw.  269.— Post. 

R 
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Goods  bar-  III  otder  to  mail) tain  an  action  for  goods  bargain- 
•oid?  *°  ed  and  sold,  it  must  appear,  that  the  property  has 
absolutely  vested  in  the  purchaser ;  therefore,  it 
was  held,  that  this  form  of  action  could  not  be 
supported,  where  the  defendant  had  ordered  certain 
machines  to  be  made>  and,  when  they  were  com- 
pleted, refiised  to  accept  them(c).  Under  such 
circumstances  it  ought  to  have  been  a  special  ac- 
tion for  not  accepting (r/) ;  because,  where  the 
chattel  is  not  in  existence  at  the  time  of  the  con- 
tract, the  property  does  not  pass  by  the  contract, 
but  by  the  completion  and  delivery  of  the  chattel(e). 
Further,  not  only  must  the  property  pass,  but  there 
must  be  a  specific  appropriation  by  the  pur- 
chaser (/*);  therefore,  where  goods  have  been 
contracted  to  be  sold  at  a  certain  price  per  ton,  it 
is  said  this  action  will  not  lie  until  the  goods  have 

(c)  Atkinsm  v.  Bell,  8  B.  &  C.  277 ;  S.  C.  Dan.  &  Lloyd, 
Merc.  Ca.  93.  "*  No  right  to  maintain  any  action  vests  in  the 
plaintiff  during  the  progress  of  the  work ;  but  when  the  chattel 
has  assumed  the  character  bargained  &r,  and  the  employer  has 
accepted  it,  the  party  employed  may  maintain  an  action  for  goods 
sold ;  or,  if  the  employer  refuses  to  accept,  a  special  action  on 
the  case  for  such  refUsal ;"  Ptr  Sayiejf,  J«,  S  B.  &  C.  283.  See 
lOBingh.  516.— Post. 

<rf)  Ptr  curiam,  8  B.  &  C.  281. 
-   (e)  Muckbw  V.  Mangles,  1  Taunt.  318;  Thompson  v.Mactrm, 
3  B.  &  C.  1. — Post.     But  see  the  remarks  of  the  judges  on  the 
trase  of  Mnckiow  v.  Mangles,  in  Carmtkers  v.  Payne,  5  Bingh.  276, 
et  seq, 

(/)  Elftott  V.  Pybvs,  10  Bingh.  ^12 ;  S,  €.  4  M.  &  Scott,  389; 
*Per  Bayley,  J.,  Rokde  v.  Thwmtes,  6  B.  &  C.  S9% ;  wr  Hdro^d,  J., 
8  B.  &  €.  284r.    See  Dan.  &  Lloyd,  Mferc*  Ca.<  1^0. 
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been  weighed  (^).     It  is  not  necessary  that  the  Goodibar. 
vendor  at  the  time  of  the  contract  should  have  fowf  *"  . 
been  in  the  actual  possession  of  the  goods,  pro- 
vided that  they  have  been  ascertained  and  accepted 
before  the  action  was  brought  (^). 

Where  the  purchaser  has  refused  to  accept  the 
goods,  and  the  vendor  has  resold  them,  the  propei^ 
form  of  action  is  assumpsit  for  not  accepting  (i). 
It  has  been  held,  indeed,  that  the  plaintiff  might 
in  such  case  sue  for  goods  bargained  and  sold  (A:). 
But  the  decision  seems  now  to  be  overruled  (/) : 
because,  although  there  is  not  such  a  waiver  of  the 
contract  as  to  preclude  the  vendor  from  recovering 
damages  for  the  breach  (since  it  is  admitted  that 
he  is  justified  in  re-selling  on  the  purchaser's  non- 
acceptance),  yet,  as  by  his  own  act  he  has  so  far 
rescinded  the  contract,  that  he  is  no  longer  in  a 
situation  to  deliver  the  goods  to  the  defendant,  it 
would  be  inconsistent  to  allow  him  to  recover  the 
price :  and,  moreover,  the  damages  actually  sus- 
tained would  be,  not  the  whole  value  of  the  goods, 
but  the  difference  between  the  contract  price  and 

(g)  Per  LUtledale,  J.,  Simmons  v.  Swiftf  5  B.  &  C.  865. 

(A)  Alexander  v.  Gardner,  1  Bingh.  N.  S.  671,  676  ;  Rohde  v, 
Thxvaites,  6  B.  &  C.  388. 

(t)  Maclean  v.  Dunn,  4  Bingh.  722. 

(U)  Mertens  v.  Adcoch,  4  Esp.  251,  cor.  Lord  Ellenborough,  C.  J. 

(/)  Hore  V.  Milner,  Peake,  42,  n. ;  James  v.  Shore,  1  Stark. 
N.  P.  C.  480.  See  judgment  of  the  Court,  Hagedorn  v.  Laing, 
6  Taunt.  166,  167;  judgment  of  Best,  C.  J.,  Maclean  v.  Dunn, 
4  Bingh.  728. 

R  2 
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Goods  b«r.  the  sale  price,  which  would  be  the  precise  measure 

gained  ■nd       ^    _  .  •         n  •        ^     n       t 

•old.  of  damages  m  an  action  for  not  accepting (m).  It 
has  been  held;  however,  that  an  action  for  goods 
bargained  and  sold  is  not  precluded  by  the  circum- 
stance that  the  vendor  has  stopped  them  in  tran^ 
situ,  provided  the  plaintiff  is  ready  to  deliver  them 
to  the  defendant  (n)  ;  for  the  right  of  stopping  in 
transitu  does  not  proceed  on  the  ground  of  rescind* 
ing  the  contract,  but  is  an  equitable  lien  adopted 
by  the  law  for  the  purposes  of  substantial  justice  (0). 


ASSUMPSIT 
FOR  GOODS  SOLD  AND  DELIVERED. 

Goods  told  In  an  action  of  assumpsit  for  goods  sold  and 
Wvered"  delivered,  the  plaintiff  must  prove  a  contract  of 
sale,  or  circumstances  from  which  a  contract  may 
be  implied  in  law  ; — a  delivery  of  the  goods  to  the 
defendant,  either  in  law,  or  in  fact ; — and  the  value 
of  the  goods  sold. 

I.  WHEN  THE  ACTION  IS  MAINTAINABLE. 

whenmaiD-  Proof  that  the  defendant  has  received  and  used 
the  goods,  for  which  the  action  is  brought,  is  in 
general  primd  facie  evidence  to  support  an  action 
for  goods  sold  and  delivered  (p)  ;  because,  where 

(m)  Svpra,  p.  240. 

(n)  Kj/mer  v.  Siiwercropp,  1  Campb.  109. 

(o)  7  T.  R.  US.-Supra.   . 

(p)  Bennett  v.  Henderson,  2  Stark.  N.  P.  C.  550.  And  as  to 
implied  liability,  see  Jewry  v.  Busk,  5  Taunt.  d02 ;  Cox  v.  Reid, 
Ry.  &  Moody,  199;  Morris  v.  Burdett,  2  M.  &  S.  121^;   ^ 
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goods,  which  have  been  the  property  of  the  plain-  when 
tiff,  have  come  into  the  possession  of  the  defend-  able, 
ant,  unaccounted  for,  the  law  will  imply  a  contract. 
Thus,  where  the  vendor  intended  to  supply  the 
goods  to  a  party  who  has  never  received  them, 
and,  without  the  plaintiff's  knowledge,  they  come 
into  the  possession  of  another,  the  value  may  be 
recovered  in  an  action  for  goods  sold  against  the 
latter  (^).  And,  as  the  defendant  cannot  take 
advantage  of  his  own  wrong,  the  plaintiff  may  in 
general  waive  the  tort(r),  when  the  goods  have  Waiwof 

tort. 

come  wrongfully  into  the  defendant's  possession, 
and  sue  for  goods  sold ;  provided  he  can  make  out 
a  clear  and  indisputable  title  to  the  property  (^). 
Thus,  the  action  may  be  maintained  where  the  de- 
fendant fraudulently  procured  the  goods  to  be  sold 
to  one  whom  he  knew  to  be  insolvent,  and  after- 
wards got  them  into  his  own  hands  (t) ;  or,  where 
he  supplied  money  to  a  nominal  vendee  to  pay 
part  of  the  price,  and  afterwards  obtained  the  pro- 


Campb.  218;  Frazer  v.  Martha  2  Campb.  517;  Trewhelia  v. 
R(me,  11  East,  435  ;  Essery  v.  Cobb,  5  C.  &  P.  358. 

{q)  Weatherby  v.  Banham,  5  C.  &  P.  228. 

(r)  Foster  v.  StewaH,  3  M.  &  S.  191 ;  Lightly  v.  Chuston,  1 
Taunt.  1 12  i  King  v.  Leith,  2  T.  R.  1 41 ;  Fcliham  v.  Terry,  LoffV, 
207,  cited  1  T.  R.  387 ;  Longchamp  v.  Kenny ,  1  Dougl.  137 ; 
Hussey  v.  Fideil,  3  Salk.  59 ;  1  Chitty's  PL  89.  Unless  the 
fraud  actually  amounts  to  felony ;  Thorp  v.  How,  Bull.  N.  P* 
130  ;  Sampson  v.  Gisling,  ib.  131.     See  1  Hale,  P.  C.  546. 

(«)  Lee  V.  Shore,  1  B.  &  C.  94.     See  per  Abbott,  C.  J.,  ib.  97. 

(i)  HiU  V.  Perrott,  3  Taunt.  274 ;  Biddle  v.  Levy,  1  Stark. 
N.  P.  C.  20 ;   Thompson  v.  Bond,  I  Campb.  4. 
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^».       ceeds  arising  from  the  resale  (w).    And  it  seems 
•bie.  .       that,  even  where  the  vendor  has  mistakenly  treated 
the  case  as  one  of  fraud,  or  even  of  felony,  this 
will  not  preclude  him  from  afterwards  recovering 
the  price  (j»). 
Againtt  Ou  the  samc  principle,  in  all  cases  where  the 

vendee.  defendant  in  effect  stands  in  the  relation  of  vendee, 
or  quasi  vendee,  towards  the  plaintiff,  the  action 
for  goods  sold  is  maintainable.  Thus,  where  the 
original  vendee,  being  unable  to  pay,  transferred 
the  goods  to  the  defendant,  who  promised  to  pay 
the  price,  it  was  held  that  an  action  would  lie  for 
goods  sold,  because  this  amounted  to  an  original 
contract,  and  was  not  a  mere  guaranty  to  pay  the 
debt  of  another (^).  If,  however,  the  sale  had 
been  to  a  third  party,  and  defendant  had  been 
merely  a  guarantee,  the  vendor  could  not  have 
recovered  against  him  in  an  action  for  goods  sold, 
but  ought  to  have  declared  specially  on  the 
guaranty  (^).  Yet,  if  the  original  credit  was  in  fact 
given  to  the  defendant  himself,  though  the  goods 
may  have  been  for  the  use  of  another,  he  would 
be  primarily  liable,  and  assumpsit  for  goods  sold 

»-— ^^^— — ^^— ^— — i^~— — — ^  ■    ■  '  I  '  I      ■  HIP  11  I      I    I  I  111  ■ 

(if)  Abbotts  V.  Sarry,  2  B.  &  B.  869.  See  Studdi/  v.  Sandm, 
If  B.  &  C.  628. 

(op)  Verey  v.  Wilmot,  Lloyd  &  Welaby,  Merc.  Ca.  39. 

(y)  Browning  v.  Stdlard^  5  Taunt.  450.  See  Oldfieldv.  Lowe, 
0  B.  &  C.  73. 

(z)  Mtnes  v.  SeuUKorpt,  %  Catnpb.  215. 
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might  be  supported  (a).     It  is  in  general  a  question  Wbea 
for  the  jury,  to  whom  the  credit  has  been  given  (A) :  "w^"^' 
and,  if  the  vendor  has  once  given  the  credit  solely 
aod  exclusively  to  some  third  person,  he  cannot 
trs^nsfer  his  claim  to  the  defendant  (c). 

Where  there  has  been  a  special  agreement,  it  is  Special 
said  that  the  plaintiff  ought  in  general  to  declare  ■^'**°*" ' 
specially  (rf),  instead  of  the  common  count  for 
goods  sold.  Thus,  where  the  contract  was  proved 
to  have  been,  that  the  goods  should  be  paid  for 
partly  in  money  and  partly  in  buttons,  BuUer,  J., 
nonsuited  the  plaintiff  on  the  ground  that  he 
ought  to  have  declared  on  the  special  agree- 
ment (e) ;  and  where  goods  were  sent  an  sale  or 

m ■■■■■■■■  ■  '  ■  .  ■     .  ■  .      I 

(a)  Keate  v.  Temple,  1  B.  &  P.  158  ;  Brooker  v.  fVood,  5  B. 
&  Adol.  1052,  See  Simpson  v.  Penton,  2  Cr.  &  Mees.  430 ; 
Edge  V.  Frost,  4  D.  &  R.  243. 

(h)  Storr  v.  Scott,  6  C.  &  P.  241  ;  Eaden  v.  Titchmank,  1  Ad. 
&  Ell.  691  ;  Jennings  v.  Griffiths,  Ry.  &  Moo.  44. 

(c)  Baker  v.  Buckle,  7  B.  Moore,  349.  See  Bramah  v.  Abing* 
don,  cited  15  East,  66;  Patterson  v.  Gaudassequi,  15  East,  62. — 
Post. 

{d)  1  Chitt.  PL  302.  See  Lightfoot  v.  Creed,  8  Taunt.  26% ; 
S.  C.  2  B.  Moore,  255  ;  Hoppe  v.  Symonds,  2  Chit.  Rep.  824  ; 
Davis  V.  NichoUs,  2  Chit.  Rep.  320 ;  Baker  v.  Dewey,"!  B.  &  C. 
704 ;  Dunn  v.  Body,  1  Stark.  N.  P.  C.  220 ;  Reea  v.  Manners, 
3  Smith,  Rep.  119;  fVea-cer  v.  Burrough,  1  Stra.  648.  [The 
special  agreement  may  be  given  in  evidence  by  the  defendant, 
without  being  specially  pleaded  under  the  New  Rules,  Alexander 
V.  Gardner,  3  Dowl.  P.  C.  146.] 

(e)  Harris  v.  F(yu>le,  eited  1  H.  Bl.  ^S7  ;  Taher  ¥.  West^  Hqlt, 
N.  P.  C,  178. 
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Sprdai  return,  i.  e.  on  the  understanding,  that^  if  they  were 
'«'^*'  not  returned  within  a  specified  time,  they  were  to 
be  considered  as  sold.  Lord  EUenborough  is  re- 
ported to  have  been  clearly  of  opinion  that  an 
action  for  goods  sold  could  not  be  supported  (/)* 
However,  it  has  been  frequently  held  at  nisi  prius 
that  a  special  count  is  not  necessary  in  such  case, 
and  that  an  action  for  goods  sold  will  lie  after  the 
eicpiration  of  the  specified  time(^).  So,  where  de- 
fendant agreed  to  give  a  gun  and  a  certain  sum  of 
money  in  exchange  for  another  gun,  it  was  held, 
that,  upon  his  refusal  to  perform  the  agreement 
according  to  the  terms,  an  obligation  resulted  to 
pay  in  money,  and  that  the  general  count  was  suf- 
ficient (A).  So,  where  there  has  been  a  special 
contract,  of  which  part  has  been  performed,  but 
the  part  executory  has  been  rescinded  (/),  or  under 
the  circumstances  is  not  available  (Ar),  the  plaintiff 
may  recover  on  the  common  count  for  the  part 
executed.  It  is  laid  down  generally,  that,  where 
the  duty  of  the  defendant  is  simply  to  pay  money, 
the  general  indebitatus  count  is  usual  and  most 


(/)  Lyons  v.  Barnes,  2  Stark.  N.  P.  C.  39. 

{g)  Harrison  v.  Allen,  1  C.  &  P.  235 ;  Coleman  v.  Gibson,  \ 
M.  &  Rob.  168;  Bailey  v.  Gouldsmith,  Peake,  56.  See  Barhe 
V.  Parker,  1  H.  Bl.  283. 

(A)  Forsyth  v.  Jerois,  1  Stark.  N.  P.  C.  437 ;  Sheldon  v.  Cox, 
3  B.  &  C.  420  ;  S.  C.  5  D.  &  R.  277. 

(t)  Oxendale  v.  Wetherell,  9  B.  &  C.  386.— Post. 

\k)  Mavor  v.  Payne,  3  Bingh.  285 ;  S.  C.  2  C.  &  P.  91. 
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advisable  (Q.     And  it  is  said,  that  such  form  of  Specui 
action  is  maintainable,  although  there  be  a  special 
agreement,  if  such  special  agreement  does  not,  by 
express  stipulation  or  necessary  intendment,  pre^ 
elude  the  plaintiff  from  recovering  (m). 

Where,  by  the  terms  of  the  contract,  credit  is  to  sde  on 
be  given  to  the  purchaser,  the  vendor  cannot  un-  '^'' 
der  any  circumstances  maintain  an  action  for  goods 
sold  until  the  time  of  credit  has  expired.  If  he  sub- 
sequently discovers  that  the  defendant  is  guilty  of 
fraud,  and  that  he  never  intended  to  give  a  bill  in 
payment  according  to  the  terms  of  the  contract,  or 
that  the  bill  if  given  is  valueless,  the  vendor  ought 
to  rescind  the  contract,  and  sue  in  trover  to  re- 
cover the  goods  themselves  (n).  So,  if  the  pur- 
chaser, by  way  of  payment  for  the  goods,  has  given 
his  acceptance  to  a  bill  to  which  the  drawer's 
name  was  afterwards  to  be  added  by  the  vendor, 
the  original  debt  is  suspended  until  the  time  has 
run  on  the  instrument ;  therefore,  until  that  time 
has  expired,  the  vendor  cannot  have  recourse  to 

(/)  Per  ParkCf  J.,  Sireeter  v.  Horlock,  1  Bingh.  37.  See  Ingram 
V.  Shirley,  1  Stark.  N.  P.  C.  185  ;  Bull.  N.  P.  139. 

{m)  Per  Gibbs,  C.  J.,  Rohwn  v.  Godfrey,  Holt,  N.  P.  C.  237. 
See  Adams  v.  Fairhavrn,  2  Stark.  N.  P.  C.  277  ;  Harris  v.  Oke, 
Bull.  N.  P.  140  ;  Payne  v.  Bacomb,  2  Dougl.  651 ;  Alexander  v. 
Gardner,  1  Bingh.  N.  S.  671 ;  Pearson  v.  Pearson,  5  B.  &  Ad. 
859. 

(«)  Strutt  V.  Smiih,  1  Cr.  Mees.  &  R.  312 ;  Fergusson  v. 
Carrington,  9  B.  &  C.  59 ;  S.  C.  Dan.  &  Lloyd,  Merc.  Ca.  198 ; 
3  C  &  P.  457 ;  see  below.  Chap  iv. 
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Sale  on  his  demand  for  goods  sold^  althoiigh  the  bill  re* 
main  unnegotiated  in  his  hands  and  without  any 
drawer's  name  thereto  (o).  If  the  purchaser,  with- 
out fraud,  refuses  to  perform  the  contract  by  giving 
a  bill  or  not^  in  payment  according  to  his  under- 
taking, the  proper  remedy  is  an  action  for  the 
breach  of  the  special  agreement  (jo).  Thus,  where 
the  purchaser  is  to  pay  in  three  months  by  a  bill 
at  two,  the  credit  is  for  five  months,  and  he  can- 
not be  sued  for  goods  sold  before  that  time  has 
expired  (y).  So,  where  the  goods  are  sold  at  six 
months',  credit,  payment  to  be  then  made  by  a  bill 
at  two  or  three  months  at  the  purchaser's  option, 
this  is  in  effect  nine  months'  credit  (r).  And, 
where  the  sale  is  at  six  or  nine  months'  credit,  the 
purchaser,  by  not  paying  at  the  end  of  the  six 
months,  makes  his  election  to  take  credit  for  the 
nine  (i).  But,  where  some  act  was  to  be  done  by  the 
purchaser  to  signify  his  assent  to  take  the  extended 
credit,  and  he  has  omitted  to  perform  such  act,  he 
will  be  held  to  have  waived  his  option  of  extend- 
ing the  credit ;  thus,  where  the  goods  were  sold  at 
three  months'  credit,  and  the  plaintiff  was  then  to 

(a)  Simon  v.  Lloyd,  2  Cr.  Mees.  &  R.  187- 

(p)  Mvsseti  V.  Price,  4  East,  147 ;  Miller  v.  Shawe,  cited  4 
East,  149 ;  Button  v.  Solomonson,  S  B.  &  P,  582  ;  Seymour  v. 
Pychlau,  1  B.  &  A.  14  ;  see  Day  v.  Picton,  10  B.  &  C  120} 
Hoskifis  V.  Duperoy,  9  East,  498. 

{q)  Mussen  v.  Price,  4  East,  147. 

(r)  Helps  V.  WinterbotUm,  2  B.  &  Adol.  431. 

(«)  Price  V.  Nixm,  5  Taunt.  338  ;  see. 3  B.  &  Ad.  436. 
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take  the  ddendant's  b31  fer  three  months,  if  fur*  Saie  on 
ther  time  should  be  wished  for,  an  action  for  goods  ^^ 
sold  will  lie  immediately  after  the  expiration  of  the 
first  three  months,  unless  the  bill  is  then  given  (t). 
It  has  been  held,  that,  if  it  be  intended  to  set  up 
the  defence  that  the  sale  was  on  credit,  and  that 
the  time  has  not  expired,  this  must  ^be  specially 
pleaded  (u);  but  the  decision  has  since  been 
doubted  {r). 

After  the  expiration  of  the  time  of  credit,  the  Maintaioa- 
plamtiff  need  not  declare  specially,  but  may  re-  credit  has 
cover  in  an  action  for  goods  sold  (y).  Indeed  the 
latter  seems  in  strictness  the  proper  form  of  action, 
because  the  damages  in  the  other  might  not  be  for 
the  full  value  of  the  goods,  but  merely  for  the 
special  damage  which  the  vendor  could  prove  that 

■I  !■  ■  lllll.  Ill.p 

(0  Nickson  V.  Jepson,  2  Stark.  N.  P.  C.  227. 

(«)  Edmunds  v.  Harris,  4  Nev.  &  M.  182  ;  S.  C.  6  C.  &  P. 
547 ;  see  Rules  Hil.  T.  4  Will.  IV.— Post. 

(a?)  Per  Parke,  B.,  1  Cr.  Mees.  &  R.  743.  And  it  seems  the 
decision  cannot  be  supported  :  for,  if  the  plaintiif  in  effect  de- 
clares upon  a  ready  money  contract,  the  defendant,  under  the 
issue  that  he  did  not  undertake  or  promise  in  manner  and  form, 
&c.,  must  be  at  liberty  to  show  that  it  was  a  credit  transaction ;  it 
would  not  be  matter  in  confession  and  avoidance,  but  in  denud. 
See  the  Reporters'  note,  4  Nev.  &  Man.  183. 

(y)  Brooke  v.  White,  1  N.  R.  330 ;  Swancott  v.  Westgarth,  4 
East,  75  ;  Heron  v.  Granger,  5  Esp.  271 ;  See  per  Chambre,  J., 
Miller  v.Shawe,  cited  4  East,  149  ;  per  Lord  Tenterden,  C.  J., 
2  B.  &  Adol.  434.  Lord  Alvanley,  C.  J.,  once  expressed  a  con- 
trary opinion,  3  B.  &  P.  586. 
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Sale  on  he  had  sustained  from  the  default  of  the  purchaser 
*-''"  in  not  giving  a  bill  in  payment  according  to  his 
undertaking  (z).  Where  a  bill  or  note  has  been 
given  for  goods,  and  is  subsequently  dishonoured^ 
the  vendor  may  sue  for  the  price  of  the  goods  im- 
mediately (a),  provided  that  the  bill  is  not  in  the 
hands  of  third  parties  who  may  call  upon  the  de- 
fendant for  payment  (A),  and  provided  that  the 
instrument  has  not,  by  laches  on  the  part  of  the 
vendor,  become  his  own  and  operated  in  discharge 
of  the  original  cause  of  action  (c).  If  the  bill  is 
on  a  wrong  stamp,  the  vendor  may  sue  for  goods 
sold,  without  proof  of  its  being  dishonoured  (d). 

Sale  of  fix-  An  action  for  snoods  sold  and  delivered  will  not 
lie  for  fixtures  (e)  ;  because,  before  they  are  se-. 
vered  from  the  freehold,  they  can  be  considered 
goods  and  chattels  for  special  purposes  only  (/). 

(z)  Se^  per  LittledaU,  J.,  2  B.  &  Adol.  435. 

(fl)  Owenson  ▼.  Morse,  7  T.  R.  64 ;  Hickling  v.  Hardey,  7  Taunt. 
dl2  ;  see  Payment ,  post. 

(6)  Burden  v.  Halton^  4  Bingh.  455  ;  Champion  v.  Terry,  3  B. 
&  B.  295. 

(c)  Camidge  v.  AUenby,  6  B.  &  C.  37S. — Post. 

Id)  Cundy  v.  Marriott,  1  B.  &  Ad.  696 ;  Wilson  v.  Fysar,  4 
Taunt.  288. 

(e)  Lee  v.  Risdon,  7  Taunt.  188;  S.  C.  2  Marsh.  495 ;  Nutt 
V.  Butler,  5  Esp.  176 ;  Amos.  &  Fer.  Fixtures,  p.  251 ;  2  Wms*. 
Saund.  259  b,  note  (e). 

(/)  Per  Parke,  B.,  1  Cr.  Mees.  &  R.  275  ;  Glffcer  v.  Coles, 
1  Bingh*  6 ;  Pode^s  case,  1  Salk.  368  ;  Pitt  v.  Jdams,  cited  fi 
Stark.  Ev.  S77 ;  Pitt  v.  Skew,  4  B.  &  A.  206. 


turei. 
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Nor  does  the  action  lie  to  recover  the  value  of  Saieoffix- 
growing  crops  (g),  or  of  standing  trees  (A),  which 
relate  to  an  interest  in  land.  Nor  for  the  value  of 
materials  which  the  plaintiff  has  employed  in 
building  defendant's  house  (i).  But  if  the  fixtures 
are  severed  from  the  freehold  {k),  the  action  may 
be  maintained  :  so,  if  the  trees  are  felled (/),  or  the 
crops  have  arrived  at  maturity  (m). 


II.  PROOF  OF  DELIVERY. 

In  order  to  support  an  action  for  goods  sold  DeUverj. 
and  delivered,  the  vendor  must  give  evidence  of  a 
delivery  of  the  goods^  or,  what  is  equivalent  to 
delivery,  that  he  has  done  every  thing  to  enable 
the  purchaser  to  remove  the  goods  (n) ;  therefore, 
where  the  omission  on  the  part  of  the  plaintiff  of 
some  act,  although  not  a  condition  precedent,  pre- 
vented the  defendant  from  taking  possession  of 
the  goods,  it  was  held  that  the  plaintiff  could  not 
recover  (o).     If  the  delivery  of  the  goods^  however, 

(g)   Waddington  v.  BrisioWf  2  B.  &  P.  452.     Supra,  p.  54. 

{h)  See  Knowles  v.  Michel,  13  East,  249.     Supra,  p.  56. 

(0  Cotterell  v.  Apsey,  6  Taunt  322. 

{h)  Pitt  V.  Shewy  4  B.  &  A.  206 ;  HalUn  v.  Rundtr,  1  Cr, 
Mees.  &  R.  274,  et  seq. ;  see  judgment  oT  Parke,  B, 

(0  Smith  V.  Surman,  9  B.  &  C.  561,  568 ;  Bragg  v.  Cole,  6  B. 
Moore,  114. 

(m)  Parker  v.  Staniland,  1 1  East,  362 ;  Warwick  v.  Bruce,  ft 
M.  &  S.  205.    Supra. 

(n)  Smith  v.  Chance,  2  B.  &  A.  753. 

(o)Id. 


acnt. 
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fieiiwry.    hos  actually  taken  place,  and  the  property  has 
vested  in  the  vendee,  it  is  no  defence  to  an  action 
for  the  price  that  the  vendor  has  been  guilty  of 
trespass  in  forcibly  retaking  the  goods ;   for,  al- 
though  he  may  be  liable  to  an  action  for  the  text, 
it  will  not  work  a  rescission  of  the  contract  (/?). 
SITk  *"*'      ^*  seems  that,  to  support  this  action,  there  must 
be  a  more  complete  delivery  and  acceptance  than 
is  necessary  to  satisfy  the  Statute  of  Frauds  (y) ; 
thus  it  was  decided,  that  the  payment  of  a  sum  of 
money  by  the  buyer  by  way  of  earnest,  while  the 
goods  still  remain  on  the  premises  of  the  seller, 
and  the  latter  declares  that  they  shall  not  be  re- 
moved until  paid  for,  does  not  pass  the  property 
to  the  buyer  so  as  to  enable  the  seller  to  sue  for 
goods  sold  (r).     This  decision  was  confirmed  in  a 
recent  case.     Goods  were  sold  on  ready  money 
terms,  and  were  left  packed  up  in  boxes  in  plain- 
tiff's house,  to  be  paid  for  and  removed  by  defen- 
dant ;  in  an  action  for  goods  sold  and  delivered, 
the  plaintiff  was  nonsuited  on  the  ground  that  no 
sufficient    delivery  had  been  proved  (s).     The 
ground  of  the  decision  in  both  cases  is  the  same, 
namely,  that  something  remained  to  be  done  by 
the  purchaser  before  he  was  at  liberty  to  remove 

{p)  Stephen  v.  Wilkinson^  2  B.  &  Ad.  320 ;  Groning  v.  Mend- 
kanh  2  Stark.  N.  P.  C.  299,  S02. 

(q)  See  the  observations  ofBaj^Uy,  B.,  3  Tyrwh.  268,269. 

(r)  Goodallv.  Skelton,  I  H,  Bl.  316. 

(i)  Boulter  v.  Amott,  3  Tyrwh.  267  ;  S.  C.  1  Cr.  &  Mees.  $S9> 
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the  goods :  for,  in  the  former  case,  by  the  express  DeKmj. 
terms,  they  were  not  to  be  taken  away  until  paid 
for;  and  in  the  latter  case  this  condition  was  implied 
from  plaintiff's  refiisal  to  sell  on  credit.  It  seems, 
therefore,  to  be  a  general  rule,  that,  unless  the 
vendee  has  either  the  actual  or  constructive  pos- 
session, or  an  unconditional  power  of  obtaining  pos^ 
session  immediately^  the  action  for  goods  sold  and 
delivered  cannot  be  supported  (t). 

On  the  same  principle,  where  anything  was  to  Not  com- 
be  done  on  the  part  of  the  vendor  before  the  goods  something 
were  to  be  delivered,  until  that  is  done  this  action  *° 
cannot  be   supported  (t^).     Thus,  where  the  de* 
fendant  contracted  for  the  purchase  of  several 

{t)  The  action  in  such  case  ought  to  be  for  goods  bargained 
and  sold ;  (see  per  Lord  Lyndhurst,  C.  B.,  3  Tyrtvh.  269.  Supra, 
p«  241).  The  distinction  is  of  greater  importance  since  the  new 
Rules  of  Pleading  (Rules  Hil.  T.  4  Will.  IV.)  ;  because  formerly, 
in  all  cases  of  doubt,  both  counts  might  be  inserted,  and  usually 
were,  but  now  clearly  one  would  be  struck  out  upon  application. 
See  above,  p.  210. 

(tt)  Nor  even  an  action  for  goods  bargained  and  sold;  see 
above,  p.  242.  It  appears,  then,  that  this  general  rule  may  be 
collected : — Assumpsit  for  goods  sold  and  delivered  cannot  be  main- 
tained as  long  as  anything,  on  the  part  either  of  the  vendor  or  of 
the  purchaser,  remains  to  be  done  prior  to  actual  delivery.  And 
the  circumstances,  that  would  support  this  action  by  the  vendor, 
would  support  trover  by  the  vendee,  (see  Trover  by  Vsin>EEy 
Part  2,  Chap,  ii.)  that  is,  both  the  right  of  property  and  the 
vight  of  possession  vested  in  the  latter.  But  assumpsit  for 
goods  bargained  and  sold  may  be  supported,  as  soon  as  the  vendior 
has  done  everything  which  he  ought  to  do;  because  he  cannot 
help  the  vendees  omission,  and  although  such  omission  may  be 
sufficient  to  prevent  such  a  delivery  as  is  necessary  to  support  tui 
action  for  goods  sold  mnd^  deliv«Ked,  it  is  not  rafBcient  to  prevent 


256  RIGHTS  OF  VENDOR.         [bK.  II.  FT.  I. 

i>efiveij.  bales  of  skins,  and  it  was  the  duty  of  the  seller  to 
count  the  number  in  each  bale,  it  was  held,  that 
the  property  was  not  changed  before  such  enu- 
meration had  taken  place,  and  that  the  goods  re- 
mained at  the  seller's  risk(j>).  So,  where  a 
quantity  of  bark  was  sold  at  a  certain  price  per 
ton,  and  part  was  weighed  and  delivered,  it  was 
held  that,  even  if  the  residue  had  vested  in  the 
purchaser,  an  action  for  goods  sold  could  not  be 
maintained  for  the  latter  portion  until  the  weigh- 
ing was  completed(^).  So,  where  the  goods  are 
in  the  custody  of  a  warehouseman  or  other  bailee^ 
although  in  general  the  sale  is  complete  by  the 
vendor  giving  a  delivery^order  to  the  purchaser  f;s), 
yet  if  any  act  is  previously  to  be  done,  the  property 
does  not  pass  until  performance  thereof,  so  as  to 
enable  the  vendor  to  sue  for  goods  sold ;  as,  where 
the  quantity  to  be  delivered  is  yet  to  be  ascer- 
tained by  measuring  or  weighing  (aj). 

such  a  change  of  property  as  will  support  an  action  for  goods  bar- 
gained and  sold. 

It  may  be  observed,  that  the  question  does  not  turn  upoa  die 
act,  which  remains  to  be  done,  being  a  condition  precedent  to  the 
plaintiff's  right  of  action :  the  question  merely  is,  whether  the 
act  be  necessary  to  be  done,  before  a  constructive  delivery,  or  a 
change  of  property,  can  be  inferred. 

(x)  Zagury  v.  FurneU,  2  Caropb.  240. 

(jr)  Simmons  v.  Swift,  5  B.  8e  C.  857 ;  Rugg  v.  Minett,  11 
East,  .210. 

(z)  See  next  page. 

(a)  Busk  v.  Dam,  ftM.&S.  397 ;  S.  C.  1  Marsh.  t5B,  n. ; 
Hanson  v.  Meyer,  6  East,  614.  See  Ogle  v.  Atkinson,  1  Marsh. 
Zft5 ;  S.  C.  5  Taunt.  759 ;  Waliace  v.  Breeds,  15  East,  5iZ. 


C{fAP.  III.]     ASSUMPSIT  FOR  GOODS  SOLD.  257 

A  constructive^  or  symbolical^  delivery  of  the  DeUvery. 
goods  is  sufficient  to  change  the  property,  as  tivrorXm- 
much  as  the  actual  transfer  of  possession ;  as,  by     '^ ' 
the  giving  of  a  halfpenny  to  the  purchaser,  where 
the  goods  are  bulky,  and  not  easily  capable  of 
reinoval(6) ;  or,  by  the  delivery  to,  and  acceptance 
by,  the  purchaser,  of  part  of  the  goods  8old(c). 
On  the  same  principle,  the  delivery  of  the  grand 
bill  of  sale  transfers  the  property  in  a  ship  at 
seB.(d) ;  and  the  indorsement  of  the  bill  of  lading 
vests  the  property  in  the  cargo  in  the  indorsee  (e). 
So,  the  property  in  goods  may  be  transferred,  by 
the  indorsement  or  delivery  of  West  India  Dock 
warrants  (/)  ;  or,  of  London  Dock  warrants  (^); 
or,  of  delivery  orders,  and  transfer  tickets  in  gene- 
ral (A),  where  the  goods  are  in  the  custody  of  a 
warehouseman,  or  wharfinger :  and,  if  any  acci- 
dent afterwards  happens  to  the  goods,  it  is  at  the 

(6)  Manion  v.  Moore,  7  T.  R.  67. 

(c)  Hinde  ▼.  fVhiiehouse,  7  East,  558  ;  supra,  p.  58. 

(d)  Atkimon  v.  MaUng,  2  T.  R.  462. 

{e)  bright  V.  Campbdl,  4  Burr.  2046 ;  Evans  v.  Marthtt,  I 
Ld.  Raym,  271.  See  above,  p.  194,  and  post.  If  the  consignee 
indorses  the  bill  of  lading  over,  although  he  had  no  intention  of 
accepting  the  consignment,  such  indorsement  makes  him  liable  to 
the  vendor  for  the  price ;  CorleU  v.  Gordon,  S  Campb.  472. 

(/)  Spear  v.  Trovers,  4  Campb.  251  ;  Lucas  v.  Dorrien,  7 
Taunt.  278 ;  S.  C.  1  B.  Moore,  29.     Supra. 

(g)  Davenport,  ex  parte,  1  Deac.  &  Chit.  397.  See  WilkinsoM 
V.  Bxay,  Dan.  &  Lloyd,  Merc.  Ca,  202. 

Q)  Tucker  v.  Ruston,  2  C.  &  P.  86 ;  Ridoui  v.  Alder,  1  Mont. 
102.    Ftr  Mansfield,  C.  J.,  Elmore  v.  Stone,  1  Taunt.  460. 

S 
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Deiireo'.  Tisk  of  the  purchaser(i).  So,  the  goods  may  con- 
tinue, by  the  agreement  of  the  parties,  on  the 
premises  of  the  seller,  and  yet  he  in  law  delivered 
into  the  purchaser's  possession,  and  relnain  at  his 
risk,  so  as  to  enable  the  plaintiff  to  sue  for  goods 
sold(Ar) ;  as,  where  warehouse-rent  is  cpaid  by  the 
purchaser  (/) ;  or,  where  from  any  other  Stiptilation 
it  may  be  presumed  that  the  parties  contemplated 
an  immediate  and  not  a  future  sale.  So,  it  ii^  laid 
down  in  Blackstone  (m),  that,  '^  try  a  regular  sale, 
without  delivery,  the  property  is  so  absolutely 
vested  in  the  vendee,  that  if  A.  sells  a  horse  to  B. 
for  ^10,  and  B.  pays  him  earnest,  or  signs  a  note 
in  .writing  of  the  bargain  ;  and  aftel^wards,  before 
the  delivery  of  the  horse,  or  money  paid,  the  horse 
dies  in  the  vendor's  custody ;  still  he  is  entitled  to 
the  money,  because,  by  the  contract,  the  property 
was  in  the  vendee." 

Delivery  to       Proof  of  delivery  of  the  goods  to  an  authorized 

agent. 

(i)  Greaves  Y.  Hepkct  2  6.  &  A.  131.  By  recovering  the  value 
of  the  goods  in  an  action  against  tlie  ship-owner  or  other  bailee, 
or  even  by  bringing  such  an  action  as  trover  which  presupposes 
a  transfer  of  the  property  and  right  of  possession,  the  vendee 
affirms  the  delivery  to  himself,  and  cannot  afterwards  dispute  it 
in  an  action  by  the  vendor  for  the  price ;  Groning  v.  Mendham,  2 
Stark.  N.  P.  C.  299 ;  (and  the  Court  afterwards  refused  a  rule, 
ib.  302). 

(k)  Phillimore  v.  Barry ,  1  Camp.  513  ;  Tarling  v.  Baxter^  6 
B.  &  C.  360.     See  Knight  v.  Hopper,  Skinn.  647. 

(/)  Hurry  v.  Mangles,  1  Campb.  452.— Post.  See  6  U  &  C. 
364. 

(f/i)'  2  Comm.  p.  448 ;  Noy's  Max.  c,  42. 
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ageDt^  or  to  any  third  party  in  the  character  of  Delivery, 
agent  at  the  request  of  the  defendant,  is  equiva- 
lent to  delivery  to  the  defendant  himself,  and  will 
support  an  averment  of  a  delivery  to  the  latter  (;2) : 
and  an  acknowledgement  by  the  agent,  that  he  has 
received  the  goods,  is  evidence  to  charge  the 
principal  (p).  The  authority  by  the  defendant  may 
be  implied,  to  enable  the  third  party,  as  agent,  to 
receive  the  goods  (/>)  ;  as,  in  the  case  of  delivery 
of  necessaries  to  a  wife,  which  in  general  makes 
the  husband  liable  (g) ;  or,  in  the  case  of  delivery 
of  goods  to  a  bankrupt  carrying  on  the  business 
for  the  benefit  of  the  creditors,  and  with  the  sanc- 
tion of  the  assignees,  which  makes  the  latter  liable 
for  the  price  (r).  And  a  subsequent  ratification  of 
the  authority  is  equivalent  to  previous  assent  (^). 

A  private  agreement  between  the  principal  and  Private  ar- 
the  agent,  that  the  latter  only  shall  be  liable,  can  between 
never  affect  the  seller  without  notice  (*);    thus,  Snd  agwt 
where  the  agent  had  undertaken  to  provide  for  his  '"^^  *^^**^" 

(«)  Per  Curiam,  Bull  v.  S^bs,  8  T.  R.  328 ;  Paley,  Pr.  &  A. 
298. 

(o)  Biggs  V.  Lawrence,  3  T.  R.  454. 

(p)  Kirby  v.  Bannister,  5  B.  &  Ad.  1069;  Dcroies  v.  Halton,  5 

C.  &  P.  69.     See  Pickering  v.  Busk,  15  East,  38. 

(q)  Etherittgton  v.  Parroit,  1  Salk.  118.  See  above,  pp.  26, 27, 
et  seq. 

(r)  Kinder  ▼.  Howarth,  2  Stark.  N.  P.  C.  354.  See  Brewer  v. 
Sparrow,  7  B.  &  C.  310. 

(s)  See  Maclean  v.  Dunn,  4  Bing.  722 ;  Soames  v.  Spencer,  1 

D.  k  R.  32. 

(0  Bkh  V.  Coe,  Cowp.  636. 

s  2 
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DeKvery.  principal  Certain  articles^  which  were  not  to  exceed 
a  certain  price^  the  principal  was  still  held  liable^ 
as  the  plaintiff  had  no  notice  of  the  agreement (t^). 
So^  if  the  purchaser  has  given  money  to  his  broker 
to  pay  for  the  goods,  and  the  money  is  not  so 
applied,  the  purchaser  is  not  discharged,  unless  the 
vendor  does  something  from  which  his  assent  may 
be  implied  to  the  release  of  the  principal  (.r);  such 
as  giving  credit  to  the  broker.  On  the  same 
principle,  the  purchaser  cannot  set-off  against  the 
claim  for  the  value  of  the  goods  any  balance  which 
may  be  due  to  him  from  his  broker  (^).  If,  indeed, 
the  credit  was  in  fact  given  to  the  agent  alone,  the 
vendor  has  no  claim  except  against  the  agent  (z). 
However,  even  where  the  agent  has  been  doited 
with  the  price,  if  the  vendor  was  ignorant  of  the 
principal  at  the  time,  he  may  elect,  upon  discover- 
ing the  latter,  to  hold  him  liable  (a).  And  it  is 
not  sufficient  to  defeat  the  vendor's  right  of  elec- 
tion that  he  was  aware  that  the  party  dealing  with 
him  was  an  agent,  unless  he  also  knew  who  the 
principal  was ;  for  otherwise  he  could  not  exercise 


(tt)  Precious  v.  Abel,  1  Esp.  850 ;  Rimell  v.  Sampayo,  1  C.  &  P. 
254. 

(x)  Pawel  V.  Nelson^  cited  15  East,  65  ;  Kymer  v.  Suwercropp, 
I  Campb.  109 ;  Speering  v.  Degravcy  2  Vern.  643. 

(y)  Waring  v.  FavenCt  1  Campb.  85. 

(z)  Bramah  v.  Ld,  Abingdon^  cited  15  East,  QQ, 

ifl)  Nelson  v.  Powell^  3  Doiigl.  410;  Railton  v.  Hodgson,  4 
Taunt.  576,  n. ;  Peale  v.  Hodgson,  Ibid. 
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the  right  (6).    But  if  the  vendor,  after  the  real  Delivery, 
principal  is  disclosed,  elects  to  make  the  broker  his 
debtor,  he  will  not  be  allowed  afterwards  to  turn 
round  and  charge  the  principal(c)« 

The   delivery  of  snoods  to  a  servant  will  not  D^ii^^i  *» 

^  °  servant. 

make  the  master  liable,  unless  there  is  proof  of 
express  or  implied  authority  given  by  the  latter  (^). 
Even  where  the  master  has  commissioned  his 
servant  to  buy,  but  has  at  the  same  time  given 
him  money  to  pay  the  price,  he  will  not  be  liable, 
if  the  servant  embezzle  the  money  instead  of 
applying  it  in  payment ;  for  the  tradesman  in  such 
case  sells  at  his  own  risk(e).  But,  where  the 
master  has  once  given  authority  to  his  servant  to 
buy  on  credit,  he  will  be  liable  for  his  subsequent 
contracts  (/).  Nor  is  this  liability  discharged 
even  if,  in  such  subsequent  cases,  the  master  has 


(6)  Thomson  v.  Davenport,  9  B.  &  C.  78  ;  S.  C.  Dan.  &  Lloyd, 
Merc  Ca.  278. 

(c)  Patterson  v.  Gandassequi,  15  East,  62  ;  Addison  v.  Qanda&^ 
sequif  4  Taunt.  574. 

(d)  Pearce  ▼.  Rogers,  3  Esp.  214 ;  Maunder  v.  Confers,  2  Stark. 
N.  P.  C.  281 ;  Boulton  ▼.  ArUden,  S  Salk.  234 ;  Boulton  v.  HU- 
lersden,  1  Ld.  Rayno.  224 ;  Anon.,  1  Show.  95. 

(e)  Stubbing  ▼.  Heintz,  Peake,  47 ;  Southby  v.  Wiseman,  3 
Keble,  625. 

(J)  Hazard  v.  Treadwell,  1  Str.  506 ;  Rusby  v.  Scarlett,  5  Esp. 
76;  Todd  V.  Robinson,  Ry.  &  Moo.  217;  Gihnan  v.  Robinson, 
id.  226.  See  Barber  v.  Gingell,  3  Esp.  60 ;  Haughton  v.  Ewbank, 
4  Carapb.  88  ;  Watkins  v.  Vince,  2  Stark.  N.  P.  C.  368 ;  Miller 
V.  Hamilton,  5  C.  &  P.  433. 
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Deiwerjr.     Supplied  money  to  the  servant  to  pay  for  the  goods, 
unless  he  has  also  given  notice  to  the  tradesman: 

■ 

for  the  seller  will  not  be  affected  by  private  trans- 
actions between  the  master  and  servant  (^). 


Dciuerj  to  Where  the  purchaser  has  appointed  a  particular 
carrier  to  receive  the  goods^  a  delivery  to  the  cat- 
rier  will  be  sufficient  to  support  the  action  (A);  and, 
as  the  property  vests  in  the  purchaser  immediately 
upon  such  delivery^  the  goods  thenceforth  remain 
at  the  risk  of  the  vendor,  and  he  may  maintain  an 
action  for  the  price,  although  the  goods  should  be 
subsequently  lost  or  destroyed  before  they  arrive 
Implied  ap.  iu  the  purchascr's  possession  (i).  Even  if  the  pnr- 
poin  iDtrnt.  ^jj^g^^  j^^g  ^^^  uamcd  3,  particular  carrier,  the  ap- 
pointment may  be  presumed;  as,  where  he  has 
given  a  general  order  that  they  should  be  sent  by 
some  carrier  (k)  ;  or,  even  where  he  has  given  no 
directions  whatever  about  the  carriage,  provided 
that  he  has  been  accustomed  to  receive  goods 


(g)  Way  land's  case,  3  Salk.  234;  S.  C.  1  Ld.  Raym.  2«5; 
Rusby  V.  Scarlett,  5  Esp.  76 ;  Nickson  v.  Brohan,  10  Mod.  109, 
111;  Rimell  v.  Sampayo,  1  C.  &  P.  254 ;  Precious  v.  Abel,  1  Esp. 
350 ;  Greatland  v.  Freeman,  3  Esp.  ^5  ;  Paley,  Pr.  &  A.  170. 

(Ji)  Vale  V.  Bayle,  Cowp.  294  ;  Groning  v.  Mendkam,  5  M.  & 
S.  189  ;  Fragano  v.  Long,  4  B.  &  C.  219  ;  S.  C.  6  D.  & R.  ^^i\ 
Haynes  v.  Wood,  Bull.  N.  P.  36 ;  Selw.  N.  P.  1370,  (8th  Ed.). 

(f)  Alexander  v.  Gardner,  1  Bingh.  N.  S.  671.  See  Griffin  y* 
Langjield,  3  Campb.  254 ;  Iloneyrvood  v.  Stone,  2  Chit.  Rep.  142. 

(k)  Button  V.  SoUmonson,  3  B.  &  P.  ?82,  584 ;  Coptland  v. 
Lewis,  2  Stark.  N.  P.  C.  33 ;  Godfrey  v.  Furzo,  3  P.  Wms.  186. 
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from  the  plaintiff  by  the  same  mode  of  CQnvey-.Ddiwj. 
axf€e(f).  And  it  is  immaterial  whether  the  carrier 
was  to  be  paid  by  the  vendor  or  not  (m).  But  if 
the  carrier  was^  in  fact^  in  the  situation  o^  the 
nmdofr]^  agent,  a  delivery  to  him  is  not  sufficient  to 
chaige  the  purchaser,  unless  the  goods  are  after- 
wards delivered  safely  into  the  custody  of  the 
latter  (n). 

Where  the  purchaser  has  given  a  general  order  General  di- 
that  the  goods  should  be  sent  by  a  carrier,  reason-  '^^*'°"' 
able  compliance  on  the  part  of  the  vendor  is  suf- 
ficient ;  as,  where  the  vendor,  intending  to  forward 
the  goods  by  the  earliest  vessel,  sent  advices  to  the 
purchaser  to  that  effect,  but  afterwards  finding  that 
the  vessel  was  fully  laden,  sent  them  by  the 
next(o).  However,  in  general,  it  is  the  vendor's 
duty  to  adhere  as  strictly  as  possible  to  the  terms 
of  the  order  given  by  the  consignee;  therefore, 
where  the  latter  expected  that  the  consignment 
would  be  shipped  direct  from  the  port  at  which  the 
consignor  carried  on  his  trade  as  a  merchant, 
and  which  was  the  usual  shipping  port,  but  the 
consignment  was  in  fact  sent  overland  to  ano- 
ther port,  and  shipped  there,  it  was  held  that  the 
liability  of  the  consignor  was  not  discharged  until 
the  shipment  at  the  latter  portQo).     And  in  all 

Q)  Hart  v.  Sattley,  3  Campb.  528. 

(wi)  King  V.  Meredith,  2  Campb.  639. 

(fi)  Gmgfll  V.  Glasscqckj  ?  Bingh.  86. 

(o)  Cooke  V.  Ludlow,  2  N.  R.  119. 

Ip)  UUock  V.  Reddekin,  Dan.  &  Lloyd,  Merc.  Ca.  6. 
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iMivcrjr.  cases  where  the  goods  are  directed  to  be  sent  by  a 
carrier^  it  is  the  vendor's  implied  duty  to  do  every- 
thing necessary  to  secure  the  carrier's  responsibi- 
lity :  therefore^  if  the  goods  have  never  reached  the 
defendant,  and  if,  through  the  omission  of  the 
plaintiff  the  defendant  is  deprived  of  his  remedy 
over  against  the  carrier,  the  plaintiff  cannot  re- 
cover the  price  (})•  But  the  vendor  may  be  ex- 
cused from  performing  what  otherwise  would  have 
been  his  duty,  if  the  omission  is  warranted  by  the 
course  of  dealing  between  the  parties  (r).  It  may 
be  observed  that  some  recent  cases  seem  to  de- 
cide, at  least  in  reference  to  the  Statute  of  Frauds, 
that  there  must  be  a  more  unequivocal  assent,  on 
the  part  of  the  purchaser,  than  the  older  cases  re- 
quired, to  make  the  delivery  to  a  carrier  operate  as 
a  delivery  to,  and  acceptance  by,  the  purchaser 
himself  («% 

III.   AMOUNT  OF  DAMAGES. 

The  vendor  must  give  some  proof  of  the  value 
of  the  goods,  and  the  damages  he  has  sustained  (/)• 
Where  the  quantum  of  damages,  in  an  action  for 


(q)  Clarke  v.  Hutchins,  14  East«  475.  In  the  case  o(Cothay 
V.  TutCt  reported  3  Campb.  129,  decided  at  Nisi  Prius  within  a 
month  after  Clarke  v.  HutckinSf  Lord  Ellenborough  appears  to 
have  ruled  directly  contrary  to  his  judgment  in  the  latter  case. 
Qti.f 

(r)  Goom  t.  Jackwm,  5  Esp.  11^. 

(<)  Andenon  v.  Hodgson^  5  Price,  6$0 ;  Acehtd  v.  Levy* 
10  Bingh.  S76.     Supra,  p.  64. 

(/)  Hodder  t.  Saunders^  2  Show.  86. 
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goods  sold^  depends  on  the  construction  of  a  tner-  Dana^es.  , 
cantile  instrument^  it  is  a  question  for  the  con-, 
sideration  of  the  jury;  as,  whether  discount  i^ 
payable  on  the  whole  purchase-money^  or  on  that 
sum  minus  the  duty(ti);  or,  whether  freight  is 
chargeable  on  the  net  weight  of  goods  as  ascer- 
tained at  the  king's  landing  scales,  or  according  to 
the  weights  expressed  in  the  bill  of  lading  r«r). 

In  computing  the  amount  which  the  vendor  is 
entitled  to  recover,  the  whole  of  the  original  con- 
tract must  be  resorted  to;  thus,  where  it  was 
agreed  that  the  vendee  should  pay  one-fifth,  and 
that  the  plaintiff-should  look  to  the  correspondents 
abroad  (to  whom  the  goods  had  been  consigned 
for  resale),  for  payment  of  the  residue,  it  was  held 
that  the  vendee  was  liable  for  the  difference  on  the 
loss  arising  from  the  resale  of  the  remaining  four- 
fifths  (y). 

Of  evidence  of  bad  quality  in  reduction  of  damages. 

It  is  frequently  an  important  consideration,  in  ^'^'^•"y  ®^ 
what  cases  the  defendant,  in  an  action  for  goods 
sold,  may  give  evidence  of  the  bad  quality  of  the 
goods  in  reduction  of  damages.  This  may  be  con- 
sidered in  three  different  cases: — 1.  Where  there 
has  been  no  stipulated  price. — 2.  Where  there  has 

(v)  Smith  V.  Blandy,  Ry.  &  Moo.  260.     See  Haig  v.  Napier^ 
1  Dow,  255. 

(jr)  Geraldes  v.  Donison,  Holt,  N.  P.  C.  346. 

(y)  Hoffman  v.  Hej/man,  1  B.  &  C.  7  ;  S.  C.  2  D.  &  R.  74. 
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Dm«efl.  beoB  a  stipulated  price^  and  also  a  warranty,  or  a 
special  contract  as  to  quality. — 3.  Where  there 
has  been  a  stipulated  {Hrice,  md  no  warranty  or 
contract  as  to  quality. 

on^tum-         I.  Where  there  has  been  no  stipulated  price, 
urn  menti .  ^^^  ^^^  plaintiff  sucs  ou  the  quantum  meruit  only, 

he  must  give  express  evidence  of  the  value,  and 
the  purchaser  will  be  at  liberty  to  give  in  evideoce 
any  circumstance  tending  to  show  that  they  were 
of  less  value  than  that  contended  for,  or  even  that 
they  were  of  no  value  at  all(;8;).  If  the  plaintiff 
gives  proof  of  delivery  merely,  and  none  of  value, 
it  will  be  presumed  that  the  goods  furnished  were 
the  least  valuable  commodity  in  which  he  dealt  (a). 
But  if  he  gives  evidence  of  the  apparent  value  at 
the  time  of  sale,  and  no  fraud  can  be  proved,  he 
will  be  entitled  to  recover  according  to  such  value, 
although  the  article  at  the  time  of  the  trial  may 
turn  out  worthless  (i).  As  the  plaintiff,  by  relyiug 
on  the  quantum  valebant,  affords  the  defendant  an 
opportunity  of  alleging  any  circumstance  in  miti- 
gation, he  must  be  prepared  to  meet  such  proof; 

(z)  See  Rose.  Ev.  219. 

{a)  Clunnes  v.  Pezzy,  1  Campb.  8.  Because  the  presumption 
in  such  case  is  in  favour  of  the  defendant,  and  the  Qnvs  of  proof, 
therefore,  on  the  plaintiff:  but,  where  the  presumption  is  in 
favour  of  the  plaintiff,  the  measure  of  damages  would  be  accord- 
ing to  the  most  valuable  commodity ;  Armory  v.  Delamorie,  1  Stra. 
505.     See  1  Campb.  8,  n. 

(6)  Bluett  V.  Osborne,  1  Stark.  N.  P.  C.  384. 
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and^  therefore,  if  the  defendant  can  show  that  the  Dam«gei. 
article  was  utterly  unserviceable  and  valueless^  the 
plaintiff  cannot  recover  (c). 

2.  Where  there  has  been  a  stipulated  price,  and  where  su- 
also  a  warranty,  or  a  special  contract  as  to  the  p^icifand 
quality  of  the  goods,  it  is  still  open  to  the  defend-  to  qitut " 
ant  to  reduce  the  damages  by  showing  that  the 
quality  is  not  conformable  to  the  contract;  for  the 
specific  sum  is  to  be  given  only  for  the  specific 
quality,  and  if  the  plaintiff  has  not  performed  what 
he  engaged  to  do,  he  cannot  call  for  performance 
on  the  part  of  the  defendant.     This  is  now  fully 
decided  («?) ;  although  it  was  formerly  held,  that, 
even  where  there  was  an  express  warranty  not 
complied  with,  it  was  no  defence  to  an  action  for 
the  stipulated  price,  but  that  the  defendant's  re- 
medy was  by  a  cross  action  (e).     The  breach  of 

(c)  Basten  v.  Butter,  7  East,  479 ;  Duffit  v.  JameSy  cited 
7  East,  480 ;  Farnsxoorth  v.  Garrard,  1  Campb.  38. 

(rf)  Street  v.  Blay,  2  B.  &  AdoL  464 ;  Allen  v.  Cameron, 
3  Tyrwh.  907 ;  S.  C.  1  Cr.  &  Mees.  832  ;  Chapel  v.  Hickes, 
2  Cr.  &  M.  214;  S.  C.  4  Tyrwh.  43  ;  King  v.  Boston,  cited 
7  East,  481,  n.  See  the  observations  and  judgment  of  the  Court 
in  Basten  v.  Butter,  7  East,  479  et  seq.  See  Thornton  v.  Place, 
1  M.  &  Rob.  218. 

(e)  Broom  v.  Davis,  cited  7  East,  480,  n. ;  Cormach  v.  Gillies, 
ib.  481 ;  Morgan  v.  Richardson,  ib.  482,  n.  It  may  be  observed 
tbat  the  question  is  not  affected  by  the  subject  of  conditions  pre^ 
cedent;  because,  although  the  breach  of  warranty  might  have 
been  pleaded  in  bar  to  an  action ybr  not  accepting,  on  the  ground 
of  the  vendor's  non-performance,  yet,  by  accepting  the  goods,  the 
defendant  waives  the  condition.     Vid,  supra,  p.  230,  235. 
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DwMgra.  warranty  cannot,  indeed,  be  pleaded  in  bar  of  the 
action  brought  by  the  vendor  for  the  price;  be- 
cause, after  the  contract  has  been  executed,  and 
the  vendee  has  accepted  the  goods,  it  is  not  com- 
petent for  him  to  rescind  it  of  his  own  accord, 
though  the  vendor  have  been  guilty  of  a  breach  of 
undertaking  (/)•  But  *'  the  cases  have  esta- 
blished, that  the  breach  of  the  warranty  may  be 
given  in  evidence  in  mitigation  of  dams^es,  on  the 
principle,  as  it  should  seem,  of  avoiding  circuity  of 
action ;  and  there  is  no  hardship  in  such  a  defence 
being  allowed,  as  the  plaintiff  ought  to  be  pre- 
pared to  prove  a  compliance  with  his  warranty, 
which  is  part  of  the  consideration  for  the  specific 
price  agreed  by  the  defendant  to  be  paid"(^). 
Thus,  where  an  order  has  been  given  by  the  defend- 
ant, the  plaintiff  cannot  recover  the  stipulated  price 
without  proof  that  the  goods  supplied  were  con- 
formable to  such  order  (A).  So,  where  the  goods 
are  sold  by  sample  (i),  or  where  there  has  been  a 
representation  on  the  part  of  the  vendor,  or  any 

(/)  Street  v.  Blay,  2  B.  &  Ad.  456.  Especially  if  the  vendee 
has  exercised  acts  of  ownership,  sach  as  parting  with  the  property 
by  a  resale  of  the  chattel ;  id.     See  below,  Part  2,  Chap.  iii. 

(g)  Per  Lord  Tenterden,  C.  J.,  delivering  the  judgment  of  the 
Court,  2  B.  &  Ad.  462,  463.     And  see  id.  464. 

(Ji)  Hay  den  v.  Hayward^  1  Campb.  180 ;  Sinclair  v.  Bofo^h 
9  B.  &  C.  92 ;  ElHs  v.  Handen,  S  Taunt.  52  ;  Townsend  v.  Neak, 
2  Campb.  190;  Duncan  v.  Blundell,  3  Stark.  N.  P.  C.  6. 

(i)  Germaine  v.  Burton,  3  Stark.  N.  P.  C.  32. 
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express  warranty  of  the  quality  (Jc),  he  must  prove  D«»ogw. 
that  the  goods  accord  therewith.  If  an  article 
made  to  order  is  constructed  of  more  costly  mate- 
rials than  the  purchaser  contracted  for,  he  is  not 
bound  either  to  pay  a  higher  price  than  that  stipu- 
lated, or  to  return  the  article  (/)• 

However,  even  in  the  case  of  a  special  contract  Vendee 

'  ^  mast  object 

of  quality,  the  vendee  ought  to  object  within  a  >"  w"©'*- 
reasonable  time,  if  he  means  to  dispute  the  value 
of  the  goods;  for  if  he  keeps  them  for  a  longer 
time  than  is  necessary  to  ascertain  their  quality,  so 
that  the  value  can  no  longer  be  truly  estimated,  he 
will  be  held  to  have  acquiesced,  and  will  be  com- 
pelled to  pay  the  full  price  (m).  Thus,  where  a 
quantity  of  rice  had  been  sold  by  sample,  and  the 
vendee,  after  discovering  its  inferiority,  set  it  up 
for  resale  in  hopes  of  making  a  profit,  but,  there 
being  no  bidders,  bought  it  in  himself,  it  was  held 

(k)  Pmlton  V.  Lalimore,  9  B.  &  C.  259 ;  Uddard  v.  iToi/i, 
2  Bingb.  183 ;  Lomi  v.  Tucker^  4  C.  &  P.  15;  Parmeter  v.  Eur^ 
rellf  3  C.  &  P.  144;  Letois  v.  Cosgrme^  %  Taunt.  %. 

(0  WUmot  V.  Smith,  3  C.  &  P.  453. 

(wi)  Milner  v.  Tucker,  1  C.  &  P.  15 ;  Ptrcwed  v.  Biake,  «  C. 
&  P.  514  ;  Cash  v.  QUee,  3  C.  &  P.  407  ;  CutUr  v.  Close,  5  C. 
&  P.  337,  339 ;  GrimMi  v.  WMie,  4  Esp.  95  ;  Graning  v.  Mend- 
iiam,  I  Stark.  N.  P.  C«  Z57 ;  Fisher  v.  Samuda,  1  Campb.  190  ; 
Prosser  v.  Hooper,  1  B.  Moore,  106 ;  Bum  v.  Miller,  4  Taunt. 
745  ;  Yeats  v.  Pitu,  2  Marsh.  141 ;  S.  C.  6  Taunt.  446.  Even 
where  there  has  been  actual  fraud,  the  vendee  will  be  precluded 
by  acquiescence  after  detecting  the  fraud ;  Campbell  v.  Iteming, 
I  Ad.  &  El).  40.    Supra,  p.  133. 
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DtoMget.  that  he  had  precluded  himself  from  objecting  to 
the  quality  (n).  So^  where  barilla  was  said,  war- 
ranted to  be  of  the  best  quality  for  making  soap, 
and  the  vendee  complained  of  its  bad  quality,  but 
employed  it  in  eight  successire  boilings,  he  was 
held  liable  for  the  full  price  (o).  The  ground  of 
the  decision,  however,  in  the  last  case,  was  not 
merely  the  acquiescence  presumed  from  lapse  d 
time,  but  that  the  defendant  had  by  his  own  act. 
prevented  the  possibility  of  ascertaining  the  true 
value;  for,  it  is  decided  that,  where  there  has  been 
an  express  warranty,  the  vendee,  even  after  exer- 
cising any  act  of  ownership,  (such  as  resale  of  the 
chattel,)  and  deriving  pecuniary  benefit  therefrom, 
will  nevertheless  be  always  entitled  to  have  the 
damages  reduced,  as  long  as  he  would  be  entitled  to 
damages  in  a  cross  action  against  the  vendor  (p). 

Reasonable       A  reasonable  time  will  always  be  allowed  to  the 
jmca  ow-   ^gjjjgg    £qj.   j^g  ^^j^j    qJ   ^Yie    commodity  pur- 
chased (^j) ;  for,  it  may  sometimes  happen  that  the 

(n)  Parker  v.  Palmer,  4  B.  &  A.  387. 

(o)  Hopkim  V.  Appleby,  1  Stark.  N.  P.  C.  477. 

(p)  Street  v.  Blay,  2  B.  &  Adol.  464^  per  Lord  Tenterden,  C.  J. ; 
De  Sexohanberg  v.  Buchanan,  5  C.  &  P.  348.  However,  the  ex- 
ercising actk  of  ownership,  and  appearing  to  acquiesce  in  the 
contract,  will  render  the  proof  on  the  part  of  the  vendee  more 
difficult,  and  may  raise  a  presumption  that  the  article  was  such 
as  he  intended  to  purchase ;  See  Promer  v.  Hooper,  1  B.  Moore, 
lOS.rr-Post,  Op  Wabranty. 

(q)  OJccll  V.  Smith,  1  Stark.  N.  P.  C.  107. 
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quality  cannot  be  ascertained  by  immediate  tests.  Damages. 
as  in  the  case  of  seeds  for  growing  (r). 
Again,  wh^e  the  contract  is  to  deliver  a  cer-  As  to  qnan- 

.  .  .  thy  of 

tam  specified  quantity,  the  purchaser  will  be  good»  sup- 
liable  for  whatever  portion  is  delivered,  provided 
he  elects  to  retain  it,  instead  of  rescinding  the 
contract  on  the  ground  of  the  non-dehvery 
of  the  whole  quantity  (s).  Certainly,  where  a 
specific  quantity  is  to  be  delivered  by  a  certain 
time,  the  vendor  cannot  maintain  an  action  for 
part  until  that  time  has  expired ;  because,  until 
then,  the  vendee  has  the  option  of  returning  the 
part  delivered  (*).  But  if  he  does  not  so  return 
it,  he  will  become  liable  for  so  much,  because  he 
will  not  be  allowed  to  adopt  the  contract  in  part 
by  retaining  the  goods,  and  renounce  it  in  part  by 
refusing  to  pay  the  stipulated  value  (u).  So, 
where  the  defendant  has  contracted  for  a  certain 


(r)  Poulton  V.  Latiimorey  9  B.  &  C.  259;  "  which  seems  to 
shake  Groningv,  Mendham,  1  Stark.  N.  P. C.  257  "per  Bayley^  B., 
3  Tyrwh.  911. 

(*)  Oxendale  v.  WethercUy  9  B.  &  C.  886 ;  Bragg  v.  Cole,  6 
B.  Moore,  114 ;  Shipton  v.  Casson,  5  B.  &  C.  378  ;  Champion  v. 
Shorty  1  Cainpb.  53.  Unless  the  express  agreement  were  that 
plaintiff  was  not  entitled  to  any  thing  unless  he  performed  the 
entire  contract ;  Bates  v.  Hudsony  6  D.  &  R.  3 ;  Sinclair  v.  Bowles, 
9  B.  &  C.  92. 

(0  Waddington  v.  Olwery  2  N.  R.  61 ;  Walker  v.  Dixon,  2 
Stark.  N.  P.  C.  281. 

(if)  See  the  judgment  of  the  court,  Oxendale  v.  fTetherell,  9 
B.  &  a  387,  388,— Supra. 
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Dimget.  quantity^  he  is  not  bound  to  accept  more  (s) ;  but^ 
if  he  acquiesces  in  such  additional  quantity,  he 
will  be  bound  (y).  It  seems  the  value  of  addi- 
tional goods,  work,  &c.,  would  be  measured,  not 
according  to  the  special  contract  relating  to  the 
rest,  but  according  to  a  reasonable  rate  of 
charge  (z). 
When  a  bill .  Where  a  promissory  note  or  bill  of  exchange 
been  gWen.  has  been  given  in  pa3rment  by  the  vendee,  he  can- 
not give  in  evidence,  either  by  way  of  defence  to 
an  action  on  the  instrument  or  in  reduction  of 
damages,  the  bad  quality  of  the  goods,  or  the  un- 
reasonableness of  the  price,  or  even  non-compli- 
ance with  an  express  warranty ;  but  must  have  re- 
course to  a  cross  action  (/z).  Yiet  if  he  can  establish 
fraud,  it  would  defeat  the  contract  altogether(£). 

(s)  Cross  Y.  Eglin,  2B.&  Ad.  106. 

(y)  Robsm  y.  Godfrey,  Holt,  N.  P.  C.  236  ;  S.  C.  1  Stark.  N. 
P.  C.  275  ;  Lovelock  v.  King,  1  M.  &  Rob.  60. 

(z)  Pejfper  v  Burland,  Peake,  103 ;  per  Lord  Kenyon,  C.  J. 

(a)  Knox  v  Whalley,  1  Esp.  159 ;  Morgan  v.  Richardson,  1 
Campb.  40,  n. ;  Tye  v.  Gwynne,  2  Campb.  346 ;  Solomon  v. 
Turner,  1  Stark.  N.  P.  C.  51  ;  Obbardv.  Betham,  M.  &  Malk. 
483  ;  S.  C.  Lloyd  &  Welsby,  Merc.  Ca.  180.  Because,  although 
a  total  want  of  consideration  may  be  shown  in  answer  to  an 
action  on  the  instrument,  2i  partial  failure  of  consideration  is  no 
defence ;  see  Bayl.  Bills,  395,  (4th  Ed.).  See  the  plea  put  on 
the  record  in  Low  v.  Burrows,  %  Ad.  &  Ell.  483  : — as  to  part, 
that  the  consideration  was  the  sale  of  a  chattel,  with  a  warranty, 
which  warranty  had  been  broken ;  as  to  the  residue,  no  consi- 
deration : — ^both  parts  of  which  would  have  been  clearly  bad,  the 
former  on  general,  and  the  latter  on  special,  demurrer. 

{b)  Solomon  v.  Turner,  1  Stark.  N.  P.  C.  51 ;  Fleming  v. 
Simpson,  1  Campb.  40,  n. ;  Lewis  v.  Cosgrave,  2  Taunt.  2. 
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8.  Where  there  has  been  a  stipulated  price,  and  Dumafak 
no  warranty  or  special  agreement  as  to  quality,  it  ^u'^'*'" 
seems  to  be  doubtful  whether  the  inferiority  in  P"«on'y- 
quality  or  the  utter  worthlessness  of  the  goods  can 
be   given  in  evidence  in  mitigation  of  damages. 
The  question  does  not  appear  to  have  arisen ;  but, 
by  analogy  to  the  case  of  Street  v.  Blay(d),  it 
would  seem  that  at  all  events  the  defendant  should 
be  at  liberty  to  give  evidence  of  bad  quality  in 
reduction  of  damages,  wherever  he  would  be  en- 
titled to  recover  in  a  cross  action  on  an  implied 
warranty  (e). 

0/  Payment. 

Under  the  head  of  quantum  of  damages,  it  may  Paynent. 
be  considered  what  is  a  sufficient  payment  to  dis- 
charge the  purchaser.  As  a  defence  in  bar  of  the 
action,  payment  must  be  specially  pleaded  by  the 
new  rules  (/) ;  yet  evidence  of  payment  has  been 
admitted  in  reduction  of  the  damages,  although  not 
pleaded  specially  (g). 

Payment  made  according  to  the  mode  stipulated  According 
at  the  time  of  the  sale  will  be  sufficient ;  and  even 
if  such  mode  of  payment  was  illegal,  it  does  not 
lie  in  the  plaintiffs  mouth  to  take  advantage  of 

(d)  2  B.  &  Ad.  456,  464.     Supra,  p.  270. 

(e)  See  below,  Part  2,  Chap.  iii.  as  to  implied  warranty. 
if)  Rules  Hil.  T.  4  Will.  IV.     See  below. 

{g}  SJmleff  V.  Jacchs,  2  Bingh.  N.  S.  88 ;    Count  v.  Paddem, 
Exch.  Trin.  T.  1835,  cited  ib.  89. 
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Payment,  it  (A).  So  if  the  vendor  has  directed  the  purchaser 
to  remit  the  money  in  a  particular  manner,  comi- 
pliance  with  such  direction  will  discharge  the  pur- 
chaser,  though  the  money  be  lost  (t),  unless  due 
caution  has  not  been  used  (k\  So,  a.  trans&r  to 
the  account  of  the  plaintiff  made,  according  to 
agre^nent,  in  the  books  of  the  mutual  banker  of 
the  parties,  will  amount  to  payment,  though  the 
banker  become  bankrupt  beforjQ  any  money  actu- 
ally passes,  or  even  befope.  notice,  of  the  transfer 
having  been  made  reaches  the  plaintiff,  the  latter 
having  previously  given  his  assent  (/).  The  ven- 
dor is  bound  by  the  terms  of  the  contract,  which 
he  has  authorized  the  vendee's  broker  to  commu- 
nicate to  his  principal ;  therefore  payment  accord- 
ing to  such  terms  will  discharge  the  latter  (m). 

By  bill  or  PajTmcnt  by  a  bill  of  exchange  or  promissory 
note,  is  primd  facie  evidence  of  payment  for  the 
goods  sold ;  and  it  is  for  the  plaintiff  to  show  that 
the  security  has  been  dishonoured  (n).     However^ 

•  .  -  ■ 

(h)  Alexander  v.  Oxoen,  1  T.  R.  225. 

(t)  fFanoick  v.  Noakes,  Peake,  67. 

(k)  Hawkmi  v»  Ruit^  Peake,  186. 

(0  Es/les  V.  ElUi,  4  Bingh.  112;  S.  C.  12  B.  Moore,  306. 
See  Bolton  v.  Richard^  6  T.  R.  139.  And  see  Bodenham  v,  Pur- 
chase 2  B.  &  A.  39. 

(m)  Horrfall  v.  Fauntkroy,  10  B.  &  C.  755 ;  S.  C.  Lloyd  & 
Welsby,  Merc.  Ca.  340. 

(»)  Stedman  y.  Gooch,  1  Esp.  5  ;  Hebden  v.  Hartsmk,  ^  Esp. 
46  ;  Kearslake  v.  Morgan^  5  T.  R.  51S  ;  Richardson  v.  Ricknmt 
cited  id.  517 ;  Tapletf  v.  Martens,  8  T.  R.  451.  See  Bwmey  v. 
PoyntZf  4  B.  &  Ad,  568,  573. 


note. 
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in  general^  unless  the  vendor  has  agreed  to  run  the  Pajment. 
ri^  of  the  bill  or  note  which  he  takes  in  payment 
being  bad,  if  the  instrument  is  dishonoured,  it  will 
not  be  considered  payment  (p) ;  provided  that  the 
vendor  has  not  by  laches  made  it  his  own^  in  which 
case  it  would  operate  in  discharge  of  the  original 
cause  of  action  {p).  Therefore,  the  plaintiff  may 
sue  upon  the  original  consideration,  where  the 
bills  given  in  payment  are  not  available  for  want 
of  a  stamp  (^),  or  otherwise  (r) ;  or,  if  at  the  time 
of  the  action  brought  they  remain  overdue  and 
unpaid  in  the  vendor's  hands  (9),  or  the  hands  of 
his  agent  (0;  or,  even  where  judgment  has  been 
recovered  on  the  bill,  if  the  judgment  is  still  un* 

(o)  Owenson  v.  Morse,  7  T.  R.  64  ;  Fry  v.  HiU,  7  Taunt.  397 ; 
Swinyard  v,  Bdwe$,  5  M.  &  S.  62 ;  Everett  v.  CoUimt,  %  Campb. 
h\5  ;  Monk  v.  Pedder,  4  Campb.  ft57 ;  Brown  v.  Kevley,  2  B.  & 
P.  51 8  ;  HickUng  v.  Hardey,  7  Taunt.  312;    Ooodvm  v.  Coatei, 

1  M.  &  Rob.  221 ;  Robinson  v.  Read,  9  B.  &  C.  449.  See 
Rogers  v.  Longford,  1  Cr.  &  Mees.  637.  However,  if  the  vendor 
has  'parted  with  the  chattel,  the  diahoBour  of  the  bill  gives  him 
no  lien  thereon :  and  even  if  the  agreement  was  that  he  should 
have  a  claim  upon  it  until  payment,  this  is  but  a  personal  Ucence 
available  only  against  the  purchaser  himself;  Hiywes  v.  BaU,  7  B. 
&  C.  481. 

(p)  Cmnidge  v.  AUenby,  6  B.  &  C.  973  ;  Aldersan  v.  LangdaU^ 
3  B.  &  Ad.  660.     Chit.  Bills,  197  ;  Bayl.  Bills,  167. 

(q)  Broom  v.  Watts,  1  Taunt.  358 ;  Wilson  v.  Vysor,  4  Taunt, 
288  ;  Tyte  v.  Jones,  1  East,  58,  n; 

(r)  PUmley  v.  Westley,  2  Bingb.  N.  S.  249 ;  Atkinson  v.  HawdoH, 

2  Ad.  &  Ell.  628. 

{s)  Burden  v.  Halton,  4  Bingfa.  454. 

(0  Hadwen  v.  MenditahH,  10  B.  Moore,  477  ;  S.  C.  2  C.  &  P. 
20. 

T  2 
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Paymint.  Satisfied  (tt).  So,  if  the  vendor  has  lost  the  bill 
before  payment^  he  may  sue  upon  the  original  con* 
tract  of  sale(4rX  provided  that  the  purchaser  is  not 
liable  to  a  subsequent  holder  (y).  So,  the 'pur- 
chaser is  not  discharged  by  the  vendor  taking  a 
bill  from  the  agent,  which  is  afterwards  dishonour- 
ed, though  the  bill  have  been  renewed  without 
notice  {z).  But  if  payment  in  cash  has  been  offer- 
ed, and  the  vendor  for  his  own  convenience  has 
elected  to  take  a  bill(flp);  or,  if  he  voluntarily 
agrees  to  run  the  risk  (i),  even  where  the  purchaser 
knew  at  the  time  that  the  bill  was  worthless(c), 
the  vendor  will  not  be  entitled,  upon  the  dishonour 
of  the  instrument,  to  resort  to  his  demand  for 
goods  sold.  The  debt  is  in  every  case  suspended 
(even  where  it  is  not  discharged)  by  the  acceptance 
of  the  security ;  therefore,  until  the  time  on  the  bill 
has  expired  the  vendor  cannot  sue  on  the  original 
consideration  (d). 

To  agent  of      Payment  by  the  purchaser  to  his  own  agent  will 

wcndtc*         ■  ■  III '     '  - ■  ■         11     i        I   ■        .  ■  - -■ — .—        — 

(»)  TarldOH  v.  AUkusen,  %  Ad.  &  Ell.  32. 

(x)  RoU  V.  lVai9on,  4  Bingh.  273. 

{y)  Champion  v.  Terry,  3  B.  &  B.  295. 

(z)  Cktrke  v.  Noel,  3  Campb.  411  ;  RoUmon  v.  Read,  9  B.&  C. 
449. 

(a)  SmUh  V.  Ferrand,  7  B.  &  C.  19 ;  Strong  v.  Hart,  6  B.  &  C. 
160 ;  Bolton  v.  Richard,  6  T.  R.  139 ;  Femon  y.  Boverie,  %  Show. 
296. 

(6)  See  Owenson  ▼.  Morse,  7  T.  R.  %Q, 

(c)  Read  v.  Hutchinson,  3  Campb.  SS%. 

\d)  Simon  v.  Lloyd,  2  Cr.  Mees.  &  Rose.  187.  See  aboYe, 
p.  249. 
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not,  in  general,  discharge  his  liability  unless'  the  Pajrmem. 
agent  actually  pays  over  the  money  so  received 
to  the  vendor  (e) ;  for  the  vendor  will  not  be  affect- 
ed by  private  dealings  between  the  purchaser  and 
his  agent,  or  the  state  of  accounts  between 
them(f).  So,  a  direction  by  the  debtor  to  his 
banker  or  other  agent  holding  funds  belonging  to 
the  debtor,  to  place  to  the  credit  of  a  creditor  a 
sum  of  money  in  payment  for  goods  sold  as  if  a 
bill  had  been  drawn,  will  not  discharge  the  debtor, 
where  the  agent  becomes  bankrupt  before  any  pay- 
ment has  in  fact  been  made  (g). 

Payment  to  the  authorized  agent  of  the  vendor  To  agent  of 
is  good.     And  payment  to  a  third  party  will  dis- 
charge the  purdiaser,  if  such  party  has  been 
allowed  to  act  so  as  to  induce  the  belief  that  he  is 

■ 

authorized  to  receive  the  price  of  the  goods 
sold  (A)  ;  as,  where  an  agent  entrusted  with  goods 
has  sold  them  without  disclosing  the  principal  (iT). 


(e)  Kymer  v,  Suwerkropp,  1  Campb.  109 ;  Speering  v.  Degrave, 
2  Vern.  643;  Pcywel  v.  Nekon,  cited  15  East,  65. 

(f)  Rich  V.  Coe,  Cowp.  636 ;  Waring  v.  Faoenc,  1  Campb.  85  ; 
Rimtll  V.  Sampayo,  1  C.  &  P.  254. — Supra. 

ig)  Pedder  v.  Waits,  t  Chit.  Rep.  619;  Peake,  Add.  Ca.  41. 
See  Br(mn  v.  Kewky,  2  B.  &  P.  518. 

(A)  Barrett  v.  Deere,  M.  &  Malk.  200 ;  Thompson  v.  Thompson, 
7  Ves.  Jun.  470. 

(f)  Coates  V.  Lewes,  1  Campb.  444 ;  Capel  v.  Thornton,  3  C. 
&  P.  S52  ;  Tawnsend  v.  Inglis,  Holt,  N.  P.  C.  278 ;  Grosser  v. 
Miles,  Lofft,  593.  See  Hodgson  v.  Anderson,  tj  B.  &  C.  842  ; 
S.  C.  5  D.  &  R.  735.  [So,  tender  to  an  authorized  agent  is 
equivalent  to  tender  to  principal ;  Goodiand  v.  Blewith,  1  Campb. 
477.] 
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Payment.  And  in  such  case,  although  the  principal  is  at 
Kbertjr  to  interfere  at  any  tune  before  payment,  so 
as  to  make  the  purchaser  liable  if  he  pay  over  to 
the  agent  after  the  notice(itX  yet  the  principal  has 
no  power  to  rescmd  the  previous  acts  of  his  agent, 
but  is  concluded  by  the  terms  sanctioned  by  the 
latter  (/)•  Where  a  special  agent  has  exceeded  his 
authority  as  to  the  mode  of  takipg  payment,  it 
will  be  good  if  the  principal  afterwards  addpt 
it(m). 
Undtr  The  rules  of  common  law,  in  reroiect  of  pay- 

ir'  ments  made  to  agents,  are  confirmed  by  the 
Factor's  Act(n);  the  4th  section  of  which  pro- 
vides, that  any  person  may  contract  for  the  pur- 
chase of  goods  with  any  agent  entrusted  with  the 
possession  of  them,  or  to  whdm  they  may  be  con* 
signed,  and  pay  for  the  same  to  the  agent,  notvnth- 
standing  he  may  have  notice  that  the  person  with 
whom  he  contracts  is  an  agent  (£^),  if  such  con^ 

(^k)  Scrinuhire  y,  Ahkrtm^  2  Str.  1182;  Mann  v.  ForreiteTi  4 
Campb.  60 ;  Pratt  v.  fVUley,  2  C.  &  P.  350 ;  Homky  v.  Lacy,  6 
M.  &  S.  166.  The  principal  has  the  same  power  if  the  factor 
acts  under  a  del  credere  commission :  '*  a  del  credere  commwon 
does  not  alter  pne  iota  the  right  subsisting  between  vendor  and 
vendee ;"  per  Lord  Ellenborough,  C.  J.,  9  M.  &  §•  171.  And 
see  po8t. 

(/)  Blackburn  v.  Scholes^  %  Campb.  343  ;  Favem  v.  Bennett,  11 
East,  36. 

(m)  Howard  v.  Chapman^  4  C.  &  P»  ^08,  510* 

(fi)  6  Geo.  IV.  c.  94.  See  Abb.  Shipp.  p.  38j2 ;  Paley,  Pr.  & 
A.  p.  223. 

(o)  See  Campbell  v.  Haseellf  1  Stark.  N.  P.  €.  233. 
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tract  and  payment  be  made  in  the  usual  course  of  Pajmem. 
business,  and  without  notice,  at  the  time  of  the 
contract  or  pa3rment,  that  the  agent  is  not  autho- 
rized to  sell  or  to  receive  the  price.  It  had  been 
decidied,  that  a  wharfiiiger  (who  was  also  a  flour- 
fector)  lis  not  an  agent  within  the  nieaning  of  this 
section (/)).  Lord  Tenterdeii,  C.J.  observed,  "  It 
iis  difficult  to  say  precisely  what  is  meant  in  this 
section  by  '  an  ageht  entrusted  with  goods ;'  but 
if  a  wharfinger  was  so  considered,  it  would  be  im- 
possible to  say  that  a  carter,  warehouseman,  or 
packer  was  nofC^).  It  would  seem  to  be  confined 
to  agents  for  the  purposes  bf  sdle,  and  not  to  ex- 
tend to  mere  bailees. 

Of  Set-off. 

The  defendant  may  reduce  the  amount  of  setuff. 
damages  claimed  by  the  plaintiff  in  an  action  for 
goods  sold,  by  setting  off  a  debt  due  from  the 
latter  (r),  provided  he  has  either  pleaded,  or  (where 
the  general  issue  is  pleaded  alone)  given  notice  of, 
such  set-off(^).     And  the  defendant  is  not  pre- 

(p)  Mmk  V.  Whittaihury,  S  B.  &  Ad.  484  ;  S.  C.  1  M.  &  Rob. 
81. 

{q)  2  B.  &  Ad.  486.     See  ^  Campb.  335. 

(r)  Dunmore  v.  Tayhr^  Peake,  41.  See  2  Geo.  II.  c.  £2,  s.  13, 
(made  perpetual  by  8  Geo.  11.  c.  24,  s.  4). 

(#)  Tidd  Pract.  721 ;  FotkergUl  v.  Jones,  1  C.  &  P.  133. 
Where  there  Is  a  special  plea  as  well  as  the  general  issue,  the 
set-off  mast  be  pleaded ;  Duncan  v.  Grant,  1  Cr.  Mees.  &  R. 
383.   It  would  seem  that  now,  under  the  New  Rules,  the  defence 
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Set-off;  eluded  from  setting  off  an  adverse  claim  subse- 
quently accruing,  although  by  the  express  agree- 
ment the  goods  were  to  be  sold  on  ready-money 
terms  (/).  But  the  debt  set  off  must  have  been 
due  at  the  time  of  the  action  brought,  and  not 

inMieby  merely  at  the  time  of  the  plea  pleaded  (t^).  The 
purchaser  is  entitled  to  set  off  a  debt  due  to  him 
from  the  factor  from  whom  he  has  bought  the 
goods,  where  the  factor  has  acted  in  his  own  name 
and  represented  himself  as  principal  (o^).  Other- 
wise, if  collusion  can  be  proved  (y).  And  if  the 
purchaser  ascertains  at  any  time  before  the  con- 
tract  is  completed  that  the  party,  with  whom  he  is 
dealing,  acts  in  a  representative  character  only  and 
not  as  principal,  his   right    of   set-off  will  be 

In  sale  by    barred(j2:).     The  character  of  broker  differs  mate- 

""""'•       rially  from  that  of  factor ;  the  former  has  more 

of  set-oflT  must  always  be  pleaded.  See  Rules  Hil.  T.  4  WHL 
IV. ;  Astumpgkt  9. 

{t)Comforth  v.  Bmtt,  2  M.  &  S.  510;  Eland  v.  Can,  1 
East,  ^75.  See  M'GiUwray  v.  Simpson,  9  D.  &  R.  35 ;  S.  C. 
2  C.  &  P,  ^20 ;  Taylor  v.  0%,  13  Ves.  Jun.  180  ;  Lechmere  v. 
Hawkinst  2  Esp.  626. 

(u)  Braitkwaiie  v.  Coknum,  4  NeT.  &  Man.  654 ;  Evans  v. 
ProMfr,  S  T.  R.  186. 

(jp)  Carr  v.  HinchcUffc,  4  B.  &  C.  547 ;  S.  C.  7  D.  &  R.  42 ; 
George  v.  Claggett,  7  T.  R.  359  ;  Rabone  v.  WUUams,  7  T.  R. 
360,  n. ;  Bayley  v.  Morley^  ibid. ;  Ross  (or  Stracey)  v.  Decy,  2 
Esp.  469,  n.,  and  7  T.  R.  360,  n.  But  the  purchaser  cannot 
set  off  a  debt  due  to  him  from  his  own  agent ;  IVarmg  v.  Favenc^ 
1  Campb.  85. 

{y)  Escot  V.  Milward,  7  T.  R.  36 1, n. 

(«)  Moore  v.  Clcmenison,  2  Campb.  2  K 
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limited  powers^  and  if  he  sells  in  his  own  name  he  Set-off. 
acts  beyond  his  authority  ;  therefore,  if  one  buys 
goods  from  a  broker,  who  sells  in  his  own  name, 
even  without  notice,  it  is  at  the  risk  of  the  buyer, 
and  no  right  of  set-off  is  acquired  against  the 
vendor-principal  (a). 

Of  Interest. 

A  question  often  arises  whether  interest  is  re-  interest, 
coverable  on  the  price  of  the  goods  sold.     In 
general,  interest  is  not  allowable  in  any  case  where 

(a)  Baring  v.  Corrie^  2  B.  &  A.  137.  The  decision  proceeded 
upon  the  ground  that,  according  to  the  usual  mode  in  which 
sales  by  brokers  are  effected,  the  purchaser  by  using  reasonable 
care  and  diligence  may  ascertain  in  what  character  the  party 
selling  appears.  Abbott,  C.  J.,  said,  "  the  distinction  between  a 
broker  and  a  &ctor  is  not  merely  nominal.  A  factor  is  a  person 
to  whom  goods  are  consigned  for  sale  by  a  merchant  residing 
abroad,  or  at  a  distance  from  the  place  of  sale,  and  he  usually 
sells  in  his  own  name  without  disclosing  that  of  his  principal ; 
the  latter,  therefore,  with  full  knowledge  of  those  circumstances^ 
trusts  him  with  the  actual  possession  of  the  goods,  and  gives  him 
authority  to  sell  in  his  own  name.  But  the  broker  is  in  a  differ- 
ent situation ;  he  is  not  trusted  with  the  possession  of  the  goods, 
and  he  ought  not  to  sell  in  his  own  name.  The  plaintiffs  in  this 
case  have  only  reposed  the  usual  confidence  which  every  merchant 
must  place  in  his  broker,  and  if  the  defendants  should  succeed, 
it  would  not  be  safe  for  any  merchant  hereafter  to  employ  a 
broker."  See  2  B.  &  A.  143^  144.  If,  however,  the  principal 
should  so  act  as  to  mislead  purchasers,  by  conferring  on  the 
broker  the  indicia  of  property,  and  enabling  him  to  hold  himself 
out  as  principal,  the  rule  would  not  apply,  and  the  principal 
would  no  longer  be  protected.  See  the  .judgment  of  Bayky,  J.» 
id.  146,  147. 
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it  has  not  been  expresdy  agreed  upon,  except  m 
mercantile  securities,  and  except  also  in  particular 
transactions  and  under  special  circumstances  by 
the  usage  of  trade  (6).  In  the  case  of  goods  sold, 
greater  latitude  formerly  prevailed,  and  the  Courts 
have  allowed  interest  where  the  goods  were  to 
have  been  paid  for  on  a  specified  day,  and  default 
was  then  made  in  payment  (c).  But  this  doctrine 
is  now  overruled,  and  interest  clearly  is  not  re- 
coverable under  such  circumstances  (^). 

But  where  goods  sold  were  to  have  been  paid  for 
by  a  bill  or  other  instrument  on  which,  if  given^ 
interest  would  have  run,  if  Such  bill  is  not  given^ 
interest  is  recoverable  from  the  day  when  it  would 
have  become  due  (e).  And  in  such  case  the  interest 
is  considered  as  part  of  the  estimated  value  of  tiie 

■  III  ■■         ■!  ■  I         I  —■  «     I  I   ■   ■! I  ,  III  I         iiW         ■.■        ..  '- 

(6)  See  per  Abbott,  C.  J.,  Higgirn  v.  Sargent^  ^  B.  &  C.  349. 
And  Bee  Anon,,  7  Taunt.  244. 

(c)  Mountfard  v.  WUles,  2  B.  &  P.  337 ;  Bianey  v.  Hendnek, 
ft  Bl.  Rep.  761.  It  was  said  to  have  been  so  allowed  In  anoM 
case  by  Montagu,  B. ;  see  15  East,  2S7. 

(d)  Cordon  v.  Sv>an,  12  East,  419  ;  S.  C.  Z  Campb.  429,  n.  ; 
Pinnock  v.  WUleti^  Barnes,  228.  See  pir  Lord  EUaAoron^h, 
C.  J.,  Calton  V.  Bragg,  15  East,  227. 

(e)  Marshidl  v.  Poole,  1 3  East,  98 ;  Middktm  v.  GUI,  4  Taunt 
298  ;  Becker  v.  Jones,  2  Campbv  428,  n. ;  Porter  v.  PalsgratCj 
2  Campb.  472 ;  Boyce  v.  Warbnrton,  2  Campb.  480.  In  2  Stark. 
Ev.  p.  419,  note  («),  it  is  observed,  that  in  all  these  eases  there 
was  an  agreement  in  writing  concerning  the  fnode  of  payment. 
This,  however,  does  not  appear  in  all  from  the  report ;  at  all 
events,  the  distinction  is  not  adverted  to  in  any  of  the  judgments, 
and  it  is  difficult  to  see  how  it  can  be  material  whether  the  agree- 
ment be  verbal  or  written.  ^ 
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goods,  and  therefore  the  amount  may  be  well  re-  inteteat. 
covered  on  the  general  count  for  goods  sold  and 
delivered  (/).  So,  where  the  vendor  and  purchaser 
have  stated  an  account,  and  agreed  that  the  balance 
should  be  paid  on  a  particular  day,  if  payment  be 
duly  demanded  and  refosed,  interest  may  be  re- 
covered from  that  date(g).  But  it  is  to  be  com- 
puted from  the  day  when  payment  was  to  have 
been  made,  and  not  from  the  time  of  merely 
stating  the  account  (A). 

By  the  Law  Amendment  Act(i)  the  jury  are  Bysutuie. 
empowered  to  allow  interest  on  debts.  It  is  enact- 
ed (/:)  that,  **  upon  all  debts  or  sums  certain  pay-* 
^'  able  at  a  certain  time  or  otherwise,  the  jury,  on 
"  the  trial  of  any  issue,  or  on  any  inquisition  of 
''  Nonages,  may,  if  they  shall  think  fit,  allow 
''  interest  to  the  creditor,  at  a  rate  not  exceeding 
"  the  current  rate  of  interest,  from  the  time  when 
'^  such  debts  or  sums  certain  were  payable,  if  such 
'^  debts  or  sums  be  payable  by  virtue  of  some 
"  written  instrument  at  a  certain  time ;  or  if  pay- 
"  able  otherwise,  then  from  the  time  when  demand 

(/)  Marshall  v.  Poo/e,  18  East,  101 ;  Slack  v.  Lowell,  3  Taunt. 
157.  Where  there  had  been  a  special  agreement  for  interest^ 
which  was  not  declared  upon,  but  the  jury  gave  interest  upon  the 
common  counts,  the  Court  refused  to  disturb  the  verdict; 
Harrison  v.  AUen,  9  B.  Moore,  28, 

(g)  Hammel  v.  Abel,  4  Taunt.  298 ;  Pinhom  v.  Tuckingtonf  S 
Campb.  468 ;  Bruce  v.  Hunter^  id.  467  ;  Blaney  v.  Hendricks  3 
Wils.  205 ;  S.  C.  2  Bl.  Rep.  761. 

(A)  Chalie  v.  Duke  of  York,  6  Esp.  45. 

(f>  3  &  4  Will.  IV.  c.  42.  {k)  id.  s.  28. 
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interest  r  .,e  piaintirs  action,  the  subject  of 

interest  /        .iie  part  of  the  vendee  has  necessarily 
have  ^      aost  wholly  anticipated.    Anything  tending 
is  c^  f^now,  that  the  contract  itself  is  void  by  the 
"^  principles  of  law,  or  that  something,  necessary,  to 
iic  performed  by  the  plaintiff,  has  been  left  unper- 
formed, may  be  given  in  evidence  to  defeat  the 
action.     But  care  must  be  taken,  that  all  special 
^^5***  niatter,  intended  to  be  set  up  as  a  ground  of  de- 
fence, be  specially  pleaded ;  for,  by  the  New  Rules 
of  Pleading(/),  "  in  all  actions  of  assumpsit  (except 
on  bills  of  exchange  and  promissory  notes  (tw)), 
the  plea  of  non  assumpsit  shall  operate  only  as  a 
denial  in  fact  of  the  express  contract  or  promise 

(/)  Rules  of  Pleading,  Hil.  T.  4  Wilh  IV.;  Assumpsit,  1  and  2. 
See  Fidget  v.  Penny ^  1  Cr.  Mees.  &  Rose.  1 09. 

(m)  In  which  non  assumpsit  is  altogether  inadmissible. 
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^  tine  matteris  of  fact  from  which  the  Picnding, 

"^^^ss^St  '^naise  alleged  may  he  implied  in 

^"^^   ^  ^  action  of  indebitatus  assumpsit  Effect  of 

^  ^*  general 

\      ^^  ^  ^  delivered,  the  plea  of  nan  iwue. 

^  only  as  a  denial  of  the 

'nt  of  fact."    "  In  every 

^     ^^^  *X  ^'*®^^  ^^  confession  and 

.^^i^L  ^    -^       ^  those  by  way  of  dis- 

^>*  >      ^  ,,  the  transaction  to 

.e  in  point  of  law  on  the 
^r  otherwise,  shall  be  specially 
.*;.  gr.  infancy,  coverture,  release,  pay- 
i>erfonnance,  illegality  of  consideration  either 
^y  statute  or  common  law,  drawing,  indorsing, 
^Uccepting  &c.  bills  or  notes  by  way  of  accommoda- 
tion, set-off,  mutual  credit,  unseaworthiness,  mis- 
Irepresentation,  concealment,   and  various  other 
defences,  must  be  specially  pleaded  "(^)*    Thus, 
t;he  absence  of  a  written  agreement,  where  such 


(jn)  The  rule  of  pleading  is  similar,  if  the  action,  instead  of 
assumpsit,  be  in  debu  It  is  declared,  that  ".  the  plea  of  nil. debet 
**  shall  not  be  allowed  in  any  action."  But  m/ (/e6ut^  is  allow- 
able :  for,  "  in  all  actions  on  simple  contracts  (other  than  on  bills, 
**  &c.)  the  defendant  may  plead  that,  he  never  was  indebted  in 
**  numner  and  form  as  the  declaraxum  alleged;  and  such  plea  shall 
<*  have  the  same  operation,  as  the  plea  of  non  assumpsit  in  indebi- 
**  tatus  assumpsit ;  and  all  matters  of  confession  and  avpidance 
**  shall  be  specially  pleaded,  as  in  actions  of  assumpsit ;''  Rules 

Hil.  T.  4  WUl.  IV. ;  Debt,  2  and  3.    See  Coi^Hfr  v.  WhUthom,  6 

C.  &  P.  545. 
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piMding.  agreement  is  necessary  (n),  fraud  (o),'  the  want  of 
sufficient  consideration(p),  Ae  illegality  of  the 
consideration  (qX  must  be  pleaded  specially,  and 
are  inadmissible  under  fwn  assumpsit 

wiienseve.      Aud  seyeral  pleas.  &c.  shall  not  be  allowed, 

ml  pleas  dis-  .     . 

•iiuwrd.  *'  unless  a  distinct  ground  of  answer  or  defence  is 
intended  to  be  established  in  respect  of  each''(r). 
Thus»  in  an  action  for  goods  sold  and  delivered,  a 

(n)  Bameit  ▼.  Glo$8opp,  1  Bingfa.  N.  S.  63$ ;  S.  C.  d  Dowl. 
P.  C,  625 ;  Ross  v.  Humphreys,  Exch.  Trin.  T.  1835. 

(o)  Ictly  V.  Grm,  6  C.  &  P.  671 ;  HaweU  v.  WhUe,  1  M.  & 
Rob.  400. 

(f)  Passenger  V.  Brooks^  I  Bingh.  N.  S.  587;  SimighUm  v. 
KUmorey,  ft  Cr.  Mees.  &  Rose.  72.  And  a  general  plea  of  waot 
of  consideration  is  not  contemplated  by  the  rules ;  such  ne- 
gative plea,  though  perhaps  good  aflor  verdiet,  would  be  bad  on 
special  demurrer*  •  The  defendant  should  affirmatively  set  ferth 
the  facts  from  which  the  want  of  consideration  would  appear. 
Thus,  to  an  action  on  a  bill  or  note,  the  plea  should  state  (accord- 
ing to  the  fact),  that  the  instrument  was  given  by  way  of  ae- 
oommodation,  or  that  there  was  a  wilful  misrepresentation  ob  the 
part  of  the  plaintiff  up<Mi  the  sale  of  the  property  in  respect  of 
which  the  bill  or  note  was  given.  See  per  Lord  Abinger,  C.  B^ 
EoMUm  y.  Pratchett,  1  Cr.  M.  &  R.  806,  807 ;  and  per  Parke,  B., 
^  Cr.  M.  &  R.  105.  And  see  Lacey  ▼.  Forrester,  %  Cr.  M.  &  R. 
59 ;  Stem  v.  YgUiuu,  1  Cr.  M.  &  R.  567 ;  Low  v.  C^fney,  1 
Bingh.  N.  S.  Z67. 

{q)  Poiis  V.  Sparrow,  1  Bingh.  N.  S.  594 ;  S.  C.  8  Dowl.  P.  C. 
6S0.  This  rule  applies  equally  to  cases  where  the  illegality 
is  in  an  agreement  which  forms  the  subject  of  the  suit,  and  to 
eases  where  the  claim  is  in  respect  of  illegal  services ;  see  1 
Bingh.  N.  S.  596.  But  see  Morgan  v.  Ruddock,  4  Dowl.  P.  C. 
311. 

(r)  Rules  Hil.  T.  4  Will.  IV.  (  5. 
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plea  of  warranty  with  a  sample,  and  a  plea  on  an  Pleadings 
implied  warranty  of  good  merchantable  quality, 
will  be  disallowed  together (^).  This  provision, 
homever,  ia  not  intended,  to  prevent  incanmtent 
defences  froiQ  toeing  pleaded<^),  but  to  prevent  two 
defences,  which  are  substantially  the  same,  though 
difieiient  in  form,  from  being  pleaded  together. 

Disability  to  contract  is  a  good  defence,  and  DiMbUitj. 
must,  of  course,  be  pleaded  specially.  To  m- 
fancy,  the  plaintiff  may  reply  that  the  goods  sold 
were  necessaries  (u),  or  that  the  defendant  ratified 
the  contract  in  writing,  on  obtaining  full  age  (a?). 
To  coverture  (pleaded  in  bar),  the  plaintiff  may 
reply,  that  the  vendee  acted  by  her  husband's 
authority,  or  that  he  subsequently  confirmed  the 
contract ;  and  such  a  replication  is  no  departure, 
t^ugh  the  husband  be  not  named  in  the  declara- 
tion (^)  :  or,  the  plaintiff  may  reply  that  the  hus- 
band was  abroad  at  the  time  of  making  the  con- 

• 

(«)  SteiU  V.  Sturry,  3  Dowl.  P.  C.  133. 

(i)  Dueer  v.  Tribuer,  3  Dowl.  P.  C.  133 ;  and  see  per  Bosanquctt 
J.,  id.  135 ;   fVilkintoH  v.  iSiewei/,  id.  564. 

(«)  See  above,  p.  16. 

(«)  See  p.  21.     9  Oeo,.IV«  c.  14,  s.  5. 

(j^)  Prince  y.  Brunatte,  1  Bingh.  N.  S.  435.  The  authority  of 
the  husband  will  be  presumed  in  the  case  of  necessaries  (though 
the  presumption  may  be  rebutted),  but  must  be  proved^  in  other 
cases,  to  have  been  expressly  or  impliedly  given.  See  above, 
pp.  26,  30. 
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tract  (z) ;  but  the  absence  of  the  husband  is  no 
answer  to  a  plea  in  abatement  for  nonjoinder(tf). 
To  a  plea  of  nan  compos,  the  plaintiff  may  reply 
nece88arie8(6).  To  plea  of  attainder,  he  may 
reply  a  removal  of  the  disability^  by  pardon,  or  by 
the  fall  term  of  punishment  completed  (c).  To 
plea  of  alien  enemy  at  the  time  of  making  the 
contract  (^)^  the  plaintiff  may  reply  a  licence  from 
the  crown  (e). 

The  Statute  of  Frauds,  obviously,  can  be  a 
ground  of  defence  only  to  an  action  for  not  ac- 
cepting, and  not  to  an  action  for  goods  sold ;  for 
if  there  is  a  delivery  and  acceptance,  it  comes 
within  one  of  the  saving  clauses  of  the .  statute. 
It  seems  that,  if  defendant  pleads  that  there  was 
no  agreement  in  writing  to  satisfy  the  statute,  the 
plaintiff's  replication  may  take  issue  generally,  and 
need  not  set  forth  the  agreement (/).     To  rebut 

(z)  See  above,  p.  34. 
(a)  See  p.  40. 

(6)  Baxter  v.  Earl  qfPortmouih,  5  B.  &  C.  170.  See  above, 
p.  42. 

(c)  See  p.  44. 

(d)  If  the  plaintiff  has  become  alien  enemy  since  the  com- 
mencement of  the  action,  it  ought  to  be  pleaded  in  bar  of  the 
further  maintenance  of  the  suit.  Le  Bret  v.  PapiUon^  4  East, 
502. 

.   (e)  See  above,  p.  48. 

(/)  Wakman  v.  SMony  2  Ad.  &  £11.  7^.  Though  a  contrary 
opinion  had  been  intimated ;  Lowey,  Eldred,  1  Cr.  &  Mees.  iS9; 
S.  C.  3  Tyrwh.  284. 
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the  defence,  the  vendor  may  show,  that  the  goods  pieoding. 
did  not  exceed  £10  in  value ;  or,  that  there  was 
an  acceptance  of  part  of  the  goods  by  the  pur- 
chaser to  satisfy  the  statute ;  or,  that  there  was 
earnest  given,  or  something  in  part  payment  (^). 

To  a  special  action  for  not  accepting,  the  de-  Fraud, 
fendant  may  plead,  that  the  transaction  was  fraudu- 
lent on  the  part  of  the  vendor  or  his  agent  (A),  that 
there  was  misrepresentation  or  concealment  of 
something  material  (2);  or,  that  the  transaction 
was  immoral  (A:);  or,  that  it  was  illegal,  on  the  luegaiuy. 
ground  of  being  contrary  to  the  provisions  of  a 
statute  (/),  or  as  being  against  public  policy (w) ; 
or,  that  the  plaintiff  has  made  default  in  the  per- 
formance of  a  condition  precedent (;i). 

In  an  action  for  the  price  of  goods  sold  and  de- 
livered, the  defendant  may  show  that  the  goods 
have  not  been  delivered  (0) ;  or,  that  the  sale  was  Saie  on 

credit 

on  credit,  and  that  the  time  of  credit  has  not  ex- 
pired (/?).     If  the   defendant  relies   on    the   bad  Badquaii- 

-1 ty. 

(g)  See  above,  p.  49—67. 

(A)  See  p.  129—185. 

(t)  Icdif  V.  Grew,  6  C.  &  P.  671 ;  HiU  v.  Gray,  1  Stark. 
N.  P.  C.  484. 

(k)  See  above,  p.  140. 

(/)  See  p.  84,  and  p.  95. 

(ill)  See  p.  141—147. 

(»)  See  p.  280—239. 

(o)  See  p.  258.  This  need  not  be  pleaded  specially ;  for  non 
assumpsit  will  operate  as  a  denial  of  the  delivery  in  fact. 

(p)  It  has  been  held  that  this  defence  ought  to  be  specially 
pleaded  ;  Edmunds  v.  Harris,  4  Nev.  &  Man.  1 82 ;  S.  C.  6  C. 

u 
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Piaidiiig.  quality  of  the  goods,  this  must  be  pkaded  specially, 
where  there  has  been  a  stipulated  price  (q) ;  but  it 
seefiQs  clear  that  the  defence  might  be  given  in 
evidence,  without  being  pleaded,  wher6  the  |)laintiff 

Pajment.  sues  Oil  the  fuautum  vakbamiir).  If  the  defendant 
has  paid  for  the  goods,  he  must  {dead  thse  pay- 
ment, and  tihat  the  plaint&ff  accepted  it  in  full 

Set-off.  satisfaction  (^).  tf  the  defeiK^nt  reiies  on  a  set-ofi, 
it  seems,  thl^,  under  th^  New  Rules,  he  must 
Always  pkad  the  set-off,  and  that  he  caimot  (as 
formeriy)  avail  hfmself  of  a  notice  of  set-^off  given 

Pajment     with  the  general  issiie(/).     If  the  defendant  pays 

into  Coort*  •  rs.  •  /•  j*     ^ 

money  into    Oomrt,  m   respect  of  part  of  the 


&  P.  547 ;  but  it'  teems  that  this  decision  cannot  be  supported. 
See  per  Pur^,  R.,  Tugflor  v.  Biliary,  1  Or.  M ees.  &  Rose,  745 ; 
Knapp  V.  Harden^  Gale's  Rep.  47.     Supra,  p.  252, 

{q)  Roffey  v.  Smith,  6  C.  &  P.  662.     Se^  Mills  y.  Oidy,  2  Cr.. 
Mees.  &  Rose.  103,  111. 

(r)  For,  although  it  is  dedared  that  *'  performaoce,"  i.  e.  by  the 
dtfendant,  shall  be  pleaded,  it  is  not  said  that  *'  non-performance'' 
by  the  plaint^  shall  be  pleaded  in  all  cases ;  and  this  seems 
necessary  only  in  special  contracts.  In  the  eommoti.  ifidi^l^katus 
count  the  promise  to  pay  is  alleged  to  be  in  constdeii^tion  of 
"  bMtig  iiideKted;"  and  ih^t^of^  the  j^lea  of  n^h  anuvi^  vv^uld 
seem  to  put  in  issue  every  fact  which  tends  to  create  the  debt. 
See  Bosanquet*s  New  Rules,  p.  46.  And  see  per  jiUeHQth.  B't 
6  C.  &  P.  545,  546. 

(«)  Yet,  although  no  plea  of  payment  hk  put  on  the  re^rd>  the 
Court  (it  seems)  will  adroit  evidence  of  imyment  in.  reddctipn  of 
damages,  (hough  ndt  in  bar  of  the  action.  Shirley  v.  Jacobs, 
2  Bingh.  N.  S.  SS. 

(0  yid.  supra,  p.  S79.    Sed  qu.  ? 
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plaintiff's  demand,  he  must  plead  such  payment  Pleading. 
according  to  the  form  prescribed  («). 

(n)  Rules  of  Pleading,  Hil.  T.  4  Will.  IV.  §  17.     The  form 
is  as  follows  : — 

The day  of . 

C.  D,  'J     The  defendant  by  — —  his  attorney,  [or,  "  in  per- 
ats.      Sson,''  &c.]  says,  that  the  plaintiff  ought  not  further  to 

A,  B,  )  maintain  his  action,  because  the  defendant  now  brings 
into  Court  the  sum  of  £  ■  >,  ready  to  be  paid  to  th^ 
plaintiff.  And  the  defendant  further  says,  that  the  plaintiff 
has  not  sustained  damages  [or,  in  actions  of  debt,  "  that  he 
is  not  indebted  to  the  plaintiff'']  to  a  greater  amount  than 
the  said  sum,  &c.  in  respect  of  the  cause  of  action  in  the 
declaration  mentioned:  and  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  plaintiff  ought 
further  to  maintain  his  action. 

See  Sharman  v.  Stephenson,  S  Dowl.  P.  C.  709 ;  S.  C.  2  Cr.  Mees, 
&  Rose.  75;  Coates  v.  Stephens,  S  Dowl.  P.  C.  784.  When 
there  are  distinct  defences  to  certain  portions  of  the  demand,  (as 
may  be  the  case  when  the  particulars  claim  several  demands,) 
the  proper  course  is,  first  to  exhaust  all  the  defences  to  the  other 
portions  of  the  demand,  and  then  to  plead  the  payment  of  money 
into  Court  generally  to  the  residue.  See  Bosanquet's  New  Rules, 
p.  175. 
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CHAP.  IV. 


When 
troTer  tlie 
proper  re* 
Died  jr. 


Fraud. 


Rescission 
of  contract. 


TROVER  BY  VENDOR. 

Trover  by  the  vendor  is  the  proper  form  of  action, 
to  recover  the  goods^  where  the  contract  becomes 
void  ab  initio,  or  where  it  has  been  rescinded 
after  the  vendee  has  obtained  possession.  Thus, 
it  is  the  proper  remedy  where  goods  have  been 
sold  upon  credit,  and,  before  the  time  of  cre- 
dit has  expired,  the  plaintiff  discovers  that  the 
defendant  has  been  guilty  of  fraud  in  the  trans- 
action {a) ;  as,  where  a  bill  or  note  has  been  given 
in  payment,  which  the  purchaser  knew  at  the  time 
to  be  worth  nothing  (&). 

The  plaintiff  is  always  at  liberty  to  rescind  the 
contract  on  the  ground  of  fraud:  but  on  the  mere 
default  of  one  party  (without  fraud),  the  other 
cannot  annul  the  contract,  except  where  both 
parties  can  be  put  in  statu  quo{c).  By  the  assent 
of  both  parties,  the  contract  may  be  rescinded 
at   any  time  {d),    provided    that    the    rights  of 

(a)  Strutt  V.  Smith,  1  Cr.  Mees.  &  Rose.  812,  315  ;  Fergut- 
son  Y.  Carringtottt  9  B.  &  C.  59 ;  Abbots  v.  Barry,  5  B.  Moore, 
9S  ;  Stephenson  v.  Harty  4  Bingh.  476,  484.     Supra. 

(b)  Read  v.  Hutchinson,  3  Campb.  352,  3. 

(c)  Hunt  V.  Silk,  5  East,  449;  S.  C.  2  Smith,  Rep.  15. 

(d)  Salte  V.  Field,  5  T.  R.  211  ;  lA/cat  v.  Parsons,  Cowp.  61 ; 
Richardson  v,  Goss,  3  B.  &  P.  119.  See  4  Bingh.  583;  Farry 
V.  Dawson,  3  Anstr.  7\0;  Bailey  v.  Culverwell,  Dan.  &  Lloyd, 
Merc.  Ca.  176;  S.  C.  8  B.  &C.  448. 
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third  persons  have  not  intervened  (e).  And  after 
it  has  been  so  rescinded^  the  vendor  is  in  all 
respects  remitted  to  his  former  right ;  therefore  he 
may  maintain  trover  against  a  third  party  who  has 
converted  the  goods,  though  the  conversion  have 
taken  place  before  the  goods  had  revested  in  the 
vendor  (/). 

The  vendor  may  bring  trover  to  recover  the  Nuiiii^of 
goods^  whenever  they  have  conie  wrongfully  into 
the  vendee's  possession  without  vesting  the  pro- 
perty in  him;  as,  where  the  vendee  was  under 
terms  of  paying  on  delivery,  and  obtained  posses- 
sion of  the  goods  by  giving  a  check  which  he  had 
no  reasonable  expectation  at  the  time  would  be 
duly  honoured  (g).  Gibbs,  C.  J.,  is  reported,  in 
the  case  of  Nobk  v.  Adams  (A),  to  have  expressed 
an  opinion,  that  *^  unless  the  representations  of  the 
purchaser  amounted  to  the  offence  of  obtaining 
goods  under  false  pretences,  it  could  not  be  said 
that  the  contract  was  altogether  void."  Park,  J., 
however,  in  commenting  upon  the  case,  ob- 
served (i),  that  the  remark  was  made  in  reference 
only  to  the  particular  circumstances  of  that  case, 

(e)  Smith  v.  Field,  5  T.  R.  402.  See  id.  211.  Of  the  right 
of  the  vendor  to  maintain  trover  after  stopping  the  goods  upon 
the  insolvency  of  the  purchaser,  see  above,  Chap.  ii.  p.  188—209. 

(/)  Pattison  v.  Robinsotiy  5  M.  &  S.  105. 

(g)  Hawse  v.  Crowe,  Ry.  &  Moody^  414. 

(h)  %  Marsh.  S66  ;  S.  C.  7  Taunt.  59.  See  2  Marsh.  S70 ; 
5  M.  &  Payne,  390. 

(i)  5  M.  &  Payne,  396,  7 ;  7  Bingh.  bb%,  3. 
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and  that  the  general  doctrine  was  not  intended  to 
be  so  laid  downi  And  if  the  goods  in  question  be 
proved  to  have  been  obtained  by  fraud,  thou^  the 
defendant  may  be  acquitted  by  the  verdict  of  the 
jury  of  any  actual  implication  in  the  dishonest 
transaction,  yet  it  is  sufficient  to  support  the  plain- 
tiflTs  action,  if  the  defendant  has  been  involved  in 
the  legal  consequences  of  the  fraud.  Thus,  where 
the  original  purchasers  procured  the  consignment 
fraudulently,  and  without  the  intention  of  making 
payment,  and  the  agent,  who  effected  the  pur- 
chase, was  also  the  agent  for  the  defendants  (to 
whom  the  goods  were  afterwards  bond  Jide  trans- 
ferred), and  was  cognizant  of  the  fraud  of  the  ori- 
ginal purchasers,  it  was  held  that  the  plaintiffs  were 
entitled  to  recover  in  trover  (A) ;  for  the  defendants 
must  be  intended  in  law  to  be  cognizant  of  the 
fraud  committed  by  their  agent  with  the  view  to 
benefit  them.  So  the  vendor  may  recover  in 
trover,  where  the  sale  was  conditional  only,  and 
the  goods  have  been  accidentally  delivered  without 


{k)  Irving  v.  Moiley,  5  M.  &  P.  380 ;  S.  C.  7  Bingh.  543. 
See  Fitzkerbert  v.  Mather,  1  T.  R.  12,  16 ;  Paley,  Pr,  &  A.  258, 
(dd  Ed.).  But  this  is  not  to  be  understood  as  laying  down  the  rale, 
that,  where  a  party  purchases  articles,  which  at  the  time  he  knows 
he  will  not  be  able  to  pay  for,  though  those  goods  nay  have 
passed  through  other  hands  in  the  fair  way  of  purchase,  the  ori- 
ginal seller  shall  have  a  right  to  recover  them  in  whose  hands 
soever  they  may  be  found.     See  per  Tindal,  C.  J.,  5  M.  &  P.  S93. 
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tbQ  p^oFimtnce  of  such  condi^^n  (/) ;  or,  where 
the  consignee  has  prevented  the  consignment  from 
vesting  in  him  by  refusing  to  perform  his  part  of 
thf  stipulated  contract  (m).  But  if  the  property 
has  in  fw^  beep  altered  by  the  S4le«  notwithstand- 
ing that  the  vendee  m^y  hetve  beisn  guilty  of  a 
breach  of  some  undertaking,  trover  by  the  vetidor 
cannot  be  supported  (n). 

So,  the  vendor  may  maintain  trover,  wheJre  th0  saie  by 
goods  have  been  sold  and  delivered  to  the  defend-  agent! 
ant  by  a  third  party,  acting  as  agent,  who  had  no 
authority  to  3ell(o) ;  or,  even  where  the  agent  had 
authority  to  act  but  exceeds  that  authority, — as, 
where  a  factor,  authorized  to  sell  goods,  barters  (/>) 
or  pledges  (^)  them, — or,  where  the  factor  wrong- 
fully delegates  his  authority  to  another  to  sell  the 


(/)  Bishop  V.  Skillkto,  cited  in  Hornblower  v.  Proudf  2  B.  & 
A.  329, n.  See  per  Bayltyt^,,  ibid.  333;  Shepley  v.  Davis, 
5  Taunt.  617 ;  S.  C.  1  Marsh.  252. 

(in)  Se«  Brmdt  v,  Biwlhy^  2  B.  &  Ad.  932.  Shipping  to  the 
account  pf  the  consigifiee,  and  transfer  to  lum  of  unindorsed  bill  of 
lading,  dpe9  not  irrevocably  vest  the  proiperty  in  him,  but  only 
ted4s  H  isubjeet  to  the  p^rforoa^n^e  by  him  of  his  part  of  the  cop- 
tract.     (And  see  Trover  by  Vendee,  Part  2,  Chap.  ii.). 

(«)  P(mer  V.  fVells,  1  Pougl.  24,  n.;  S.  C.  Cowp.  818; 
Emanuel  w,  Dmet  3  Campb.  299. 

(o)  J>y^r  y.  Pearson,  3  B.  &  C.  38  ;  S.  C.  4  1).  &  R.  648. 

(/?)  Guerreiro  v.  Peile,  3  B..&  A.  616;  Howard  v.  Chapman, 
4  C.  &  P.  508. 

{q)  Pater^ofi  v.  Tosh,  2  Stra.  1178;  Kucktin  v.  fVilson^  4f  B. 
3;  A.  443«    See  »ext  page. 
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goods  (r), — or,  where  he  acts  after  his  authority 
has  been  revoked  (s). 

An  important  alteration  has  been  made  in  the 
law,  in  respect  of  the  power  of  a  factor  to  pledge 
'•ctor       the  goods  of  his  principal.     It  had  frequently  been 
pledge  at    dccided  {i),  that  a  factor  had  no  right  whatever  to 
law.  pledge,  because,  it  was  said,  the  power  of  a  factor 

is  strictly  a  power  to  sell;  and  although  it  was 
admitted  to  be  a  hard  case  that  the  pawnee  should 
have  no  claun  against  the  owner,  on  the  ground 
that  the  pledgor  was  a  mere  factor,  whether  the 
pawnee  was  ignorant  or  cognizant  of  his  character 
as  such,  yet  the  law  was  considered  too  well  esta- 
bUshed  to  be  shaken.  For  it  was  held,  that,  as  the 
factor's  lien  was  a  personal  privilege,  and  not  trans- 
ferable, the  pledgee  (with  or  without  notice)  had 
not  a  claim  even  to  the  extent  of  the  factor's  claim 
against  the  principal,  and  that  the  owner  therefore 

(r)  Solly  V.  Rathbone,  2  M.  &  S.  298.  See  Cochran  v.  Irkai, 
2  M.  &  S.  301,  n.  ;  Schmaiing  v.  TomUmon,  6  Taunt.  147. 

(«)  See  Dickenson  v.  LilwaU  1  Stark.  N.  P.  C.  128  3  FartMri* 
Robinsouy  2  Campb.  839,  n. ;  Bristow  v.  Taylor,  2  Stark.  N.  P.  C. 
60  ;  Jackson  v.  Clarke^  1  Y.  &  J.  216. 

(t)   Paterson  v.    Task,   2   Str.   1178;     Daubigny  v.   Dvcal, 

5  T.  R.  604;  Martinis,  Coles,  1  M.  &  S.  140;  Shipley  v.  Kymtr, 
1  M.  &  S.  484  ;  Boysm  v.  Coles,  6  M.  &  S.  14  ;  Pickering  v. 
Busk,  15  East,  44;  Feather- tonhangh  v.  Johnston,  8  Taunt.  287; 
Gmchard  v.  Morgan,  4  B.  Moore,  36  ;  Duclos  v.  Ryland,  5  B. 
Moore,  518,  n. ;  De  Bouchot  v.  Goldsmid,  5  Ves.  Jun.  211  ; 
Peet  V.  Baxter,  1  Stark.  N.  P.  C.  472  ;   Stierneld  v.  Holden,  By. 

6  M.  219  ;    Williams  v.  Barton,  3  Bingh.  139. 
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might  maintain  trover  without  tendering  to  the 
pledgee  even  the  amount  due  to  the  factor  (u). 

By  the  statute  6  Geo.  IV.  c.  94  (a?),  commonly  Factor's 
called  the  Factor's  Act,  it  is  enacted, — 
By  the  1st  section,  that  the  person,  in  whose  Pcf«>n  Sn 

,  whose  name 

name  goods  are  shipped,  is  to  be  deemed  the  true  goods  are 
owner  thereof,  so  far  as  to  entitle  the  consignee  to  be  deenied 
a  lien  thereon  in  respect  of  any  money  or  negotiable  &c. 
security  advanced  by  him  to  such  person  to  his 
use,  if  he  has  no  notice  by  the  bill  of  lading  or  other- 
wise, at  or  before  the  advancement  or  receipt,  that 
such  person  is  not  the  actual  and  bon^  fide  owner 
of  the  goods ;  and  such  person  shall  be  taken  for 
the  purposes  of  the  Act  to  have  been  entrusted 
with  the  goods  for  the  purpose  of  consignment  or 
of  sale,  unless  the  contrary  shall  be  made  to  ap- 
pear (y). 

As  to  the  question  what  amounts  to  sufficient  what  is  w 
notice,  within  the  meaning  of  this  section,  it  seems 
that  it  is  not  necessary  to  show  that  the  pledgee 
had  positive  information  that  he  was  dealing  with 
a  mere  agent,  but  that  it  is  sufficient  if  the  cir- 
cumstances are  shown  to  be  such  that  this  con- 
clusion might  reasonably  have  been  drawn.     In  a 

(tt)  M^Combk  v.  DaicieSf  6  East,  538  ;    Newsom  v,  Thornton ^ 

6  East,  17  ;  Dauhigny  v.  Duval,  5  T.  R.  604. 
(r)  This  act  was  passed  to  alter  and  amend  4  Geo.  IV.  c.  S3, 
(if)  See  Paley,  Pr.  &  A.   p.  222,  (3d  Ed.);    Abb.  Shipp. 

pp.381,  382,  (5lh  Ed.). 
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Factor'!      cEse  whofe  the  point  arose.  Lord  Tenberden  was 

Act. 

of  opinion^  that  the  pledgee  would  not  be  witbin 
the  protection  of  the  statute,  if  he  had  even  good 
reason  to  suspect  that  the  partj  pledging  was  not 
the  true  owner.  '^  Although  there  may  be  no  evi- 
dence of  direct  conununication,  yet,  if  the  circum- 
stances are  such  that  a  reasonable  man  and  a  mm 
of  business  applying  his  understanding  to  them 
would  know  that  the  goods  did  not  belong  to  the 
broker  who  pledged  them^  the  defendant  is  not 
entitled  to  retain  them  "  {%).  It  seems  that  delay 
on  the  part  of  the  principal  in  making  known  that 
he  was  owner,  to  a  pledgee  who  has  taken  the 
goods  without  notice,  cannot  be  construed  as  a 
confirmation  or  adoption  of  the  pledge  (a),  unless 
it  appear  that  the  consequence  of  the  delay  has 
been  an  alteration  in  the  defendant's  sitnation  for 
the  worse,  or  in  the  plaintiff's  for  the  better  (b). 

Right  of         By  the  2nd  section  of  the  Act,  a  person  en- 

pledgee  , 

without  no-  trusted  with,  and  in  possession  of,  a  bill  of  lading 

ticc 

or  other  document  (of  the  species  enumcreited  in 
the  act),  is  to  be  deemed  the  true  owner  of  the 
goods  described  therein,  so  far  as  to  give  validity  to 

(z)  Evans  V.  Trueman,  1  M.  &  Rob.  10  ;  reported  also  in 
Paley,  Pr.  &  A.  229,  See  the  observations  of  Lord  Tenterden, 
C.J. 

(a)  Robertson  v.  Kensington,  Lloyd  8r  Welsby,  MercCa.  187. 
See  5  Man.  &  Ryl.  387. 

(6)  Lloyd  &  Welsby,  192,  per  Lord  Tenterden,  C.  J. 
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any  contract  made  by  him  for  the  sale  or  disposi*  Factor* 
tion  of  the  goods,  or  the  deposit  or  pledge  thereof  as 
a  security  for  any  money  or  negotiable  instrument, 
if  the  buyer,  transferee,  or  pledgee  has  not  notice^ 
by  the  document  or  otherwise,  that  such  person  is 
not  the  actual  and  bond  fide  owner  of  the  goods.  . 
It  has  been  decided  upon  this  section,  that  the 
'Vnegotiable  instruments,"  mentioned  as  a  security, 
include  only  such  as  pass  by  indorsement  and  de- 
livery, and  not  East  India  warrants  or  other  docu- 
ments of  that  nature  (c). 

By  the  3rd  section,  any  person  taking  goods  in  Right  of 
deposit  or  pledge  from  the  party  in  possesaion,  ^^ 
without  notice  that  he  is  not  the  owner  thereof,  ^or  out  notice." 
a  pre-ea^isting  debt,  shall  acquire  such  right,  title, 
or  interest,  and  no  fiirther  or  other  than  was  pos- 
sessed or  might  have  been  enforced  by  the  party 
making  the  deposit  or  pledge. 

Under  this  section,  then,  the  disponee  or  pledgee 
acquires  no  further  right  than  the  party  possessed 
who  made  the  deposit  or  pledge  (rf) ;  so  that,  to 

^"^ -~^-^^—^^~^—^^—^^  _-f^^^  —  ^—        -^..^  ^ — ^    ^  -  -M         -wn-        -■-  ■  ■■  gr        ----i-H_  1-1—  — 1  1 T      a  ■     1 

(c)  Taylor  v.  Trueman,  1  M.  &  Malk.  45^  ;  S.  C.  Lloyd  & 
Welsby,  Merc.  Ca.  184;  Taylor  v.  KymcTi  3  B.  &  Ad.  S20. 
[It  is  singular  that  in  the  admirable  abridgement  of  thi«  act  given 
in  Lord  Tenterden's  Treatise  on  Shipping,  and  which  has  gene- 
rally been  followed  with  little  variation,  the  clause  in  this  section 
on  which  these  cases  are  decided  (viz.  "  as  a  security  for  any 
**  money  or  negotiable  instrument")  is  wholly  omitted.  See  Leg. 
Exam.  vol.  iv.  p.  339,  840.] 

(d)  See  3  B.  &  Ad.  337. 
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Factor's      enable  the  owner  to  sue  for  the  goods  in  trover,  a 

Act. 

tender  to  the  pledgee,  of  the  amount  only  that  was 
due  to  the  &ctor,  is  necessary.  And  such  tender 
is  necessary  only  when  the  defendant  has  kept  the 
goods  in  his  hands,  and  not  where  he  has  sold 
them  before  demand  (e),  although  the  measure  of 
damages,  in  the  action  of  trover,  may  be  only  the 
balance  after  deducting  the  amount  of  the  factor  s 
claim  (/). 

Right  of  By  the  5th  section  (g),  any  person  may  accept 

plcdgeo 

with  notice,  any  goods,  or  any  such  document  as  aforesaid,  on 
deposit  or  pledge  from  any  factor  or  agent,  not- 
withstanding he  shall  have  notice  that  the  party  is  a 
factor  or  agent ;  but  in  such  case  he  shall  acquire 
such  right,  title,  or  interest,  and  no  further  or 
other  than  was  possessed  by  the  factor  or  agent  at 
the  time  of  the  deposit  or  pledge. 

Upon  this  section  it  has  been  decided,  that,  to 
bring  the  case  within  the  meaning  of  the  Act,  the 
transaction  must  be  a  bondjide  deposit  or  pledge, 


(c)  Tayhr  v.  Trueman,  1  M.  &  Malk.  4^55,  ^57  ;  S.  C.  Lloyd 
&  Welsby's  Merc.  Ca.  184. 

(/)  1  M.  &  Malk,  456,  457. 

(g)  The  4th  section  is  merely  in  confirmation  of  the  commoD 
law.  It  provides  that  any  person  may  purchase  goods  from,  and 
pay  the  price  to,  an  agent  entrusted  with  the  possession  of  the 
goods,  or  to  whom  they  may  be  consigned,  even  itnth  notice  that 
he  is  agent,  provided  the  party  has  not  notice  at  the  time  that 
the  agent  is  not  authorized  to  sell  or  to  receive  the  price.  Vid. 
supra,  p.  278. 


CHAP.  IV.]  TROVER.  301 

and  that   therefore   a  sale,   made   by   an   agent  Factor's 


ee. 


fraudulently  as  against  his  principal,  transfers  no 

right  to  the  purchaser  {h).     The  pledgee  acquires  what  right 

•    1.  '■•j  J*  ^••1        transferred 

a  right  and  mterest  m  every  respect  similar  topiedg( 
to  that  possessed  by  the  agent  at  the  time  of 
the  deposit^  whether  such  right  was  absolute  or 
contingent.  Thus,  where,  at  the  time  of  the 
pledge^  the  broker's  claim  was  founded  on  a  right 
to  indemnity  against  liabilities  which  he  was  under 
from  having  given  his  acceptance  to  bills  drawn 
by  the  principal,  it  was  held,  that,  as  the  broker  s 
right  would  have  become  absolute,  in  the  event  of 
the  acceptances  not  having  been  taken  up  when 
due,  so  the  pledgee's  right  would  have  become 
absolute  on  the  same  event  (i) ;  but  as  the  broker's 
claim  would  have  been  discharged  on  the  prin- 
cipal's releasing  him  from  his  liabilities,  so  the 
pledgee's  right,  being  dependent  on  the  same  con- 
dition, was  likewise  discharged  (i).  In  order  to  give 
the  factor  a  lien  transferable  to  the  pawnee  under 
the  statute,  it  is  necessary  that  the  general  balance 
of  account  should  be  in  favour  of  the  factor; 

(Ji)  Thompson  v.  Farmer^  1  M.  &  Malk.  48. 

(t)  In  Blandy  v.  AUatiy  Dan.  &  Lloyd's  Merc.  Ca.  22,  Be$ty 
C.  J.,  expressed  an  opinion  that  the  pledge  could  transfer  no 
right  whatever,  unless  the  factor's  lien  was  absolute  at.  the  time. 
But  Fletcher  v.  Heath  seems  to  overrule  the  opinion :  the  right 
is  equally  transferable,  though  only  conditional  or  contingent  at 
the  time,  i.  e.  such^  that  subsequent  circumstances  may  render 
it  enforceable. 

(k)  Fletcher  v.  Heath,  7  B.  &  C.  517.  See  Dan.  &  Lloyd, 
24,  n. 
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Factor's      therefore^  where  there  were  distmct  accounts  be- 

Act. 

tween  the  prineipal  and  the  factor,  and  a  balance 
was  due  to  the  latter  on  that  particular  account  to 
which  the  goods  pledged  belonged,  but  the  general 
balance  was  in  favour  of  the  principal,  it  was  held, 
that  the  accounts  could  not  be  separated,  that  the 
fkctor  therefore  had  no  lien,  and  that  the  principal 
might  recover  in  trover  against  the  pawnee  (/). 

When  tnie        Jt  is  further  provided  (m),  that  the  Act  shall  not 

owner  mtj  *  ^     ' 

wcow.  prevent  the  true  owner  of  the  goods  from  recover- 
ing the  price  from  the  buyer,  subject  to  any  right 
of  set-off  on  the  part  of  the  buyer  against  the 
factor  or  agent;  nor  from  recovering  the  goods 
deposited  or  pledged,  upon  repayment  of  the 
money,  or  restoration  of  the  negotiable  instru- 
ment, advanced  on  the  security  thereof  to  the 
factor  or  agent,  and  upon  payment  of  such  fiirth^ 
money,  or  restoration  of  such  other  negotiable 
instrument  (if  any),  as  may  have  been  advanced 
by  the  factor  or  agent  to  the  owner,  or  on  pay- 
ment of  money  equal  to  the  amount  of  such 
instrument ;  nor  from  recovering  from  any  person 
any  balance  remaining  in  his  hands,  as  the  produce 
of  the  sale  of  the  goods  after  deducting  the  money 
or  negotiable  instrument  advanced  on  the  security 
thereof. 

(/)  Robertson  v.  Kensington,  5  Man.  &  Ry.  381  ;  S.  C.  Lloyd 
&  Welsby  Merc.  Ca.  187. 
(m)  6  Geo.  IV.  c,  94,  s.  6. 
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PART  II. 

RrG&TS  AND  REMEDIES  OF  V£NDM£  IN  IlESPECT  OF 

VENDOR. 

Where  the  vender  smkes  default,  in  the  delivery 
of  the  goods,  the  purchaser  may  brkig  Assumpsit 
on  the  special  contract  for  not  delivering  (<i) ;  or, 
if  the  vendor  detains  the  goods  after  the  property 
and  right  of  possession  have  vested  absolutely  in 
the  purchaser.  Trover fi)  will  lie  to  recover  them. 
If  there  has  been  at  the  time  of  the  sale  a  Warranty 
of  the  goods,  which  is  afterwards  broken,  the  pur- 
chaser may  maintain  an  action  for  the  breach  (<:}.  . 


CHAP.  I. 

ASSUMPSIT  FOR  NOT  DELIVERING. 

If  the  vendor  refuses  to  perform  the  contract  and 
to  deliver  the  goods,  the  vendee  may  bring 
assumpsit  for  the  non-delivery.  To  support  such 
action,  he  must  prove  the  assent  of  both  parties  to 
the  contract ;  the  terms  of  the  contract  as  laid  in 

(a)  Chap.  i. 

(b)  Chap.  ii. 

(c)  Of  Warranty,  and  Deceit,  Chap.  iii. 
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Proof.  the  declaration ;  his  own  performance  of  conditions 
precedent ;  and  the  breach  by  the  vendor,  and  the 
damages  which  he  has  sustained  by  such  non-per- 
formance (a). 

Assent  of  The  plaintiff  must  prove  that  the  contract  was 
completed  by  mutual  consent.  Thus,  where  the 
.  defendant  merely  proposed  to  sell  and  deliver  the 
goods  to  the  plaintiff  upon  certain  terms,  upon 
condition  that  the  plaintiff  would  notify  his  accept- 
ance of  the  terms  within  a  certain  period,  it  was 
held  that,  although  the  plaintiff  accepted  the  offer 
within  the  period  specified,  he  could  not  recover 
in  an  action  for  non-delivery,  because,  as  the  plain- 
tiff was  not  bound  by  the  original  offer,  there  was 
110  consideration  to  bind  the  defendant  (b) ;  and  it 
is  the  same  whether  the  defendant  merely  omitted  to 
notify  his  subsequent  ratification,  or  whether  he 
performed  some  overt  act  of  dissent,  as  by  offering 
the  goods  to  another  person  before  the  expiration 
of  the  period  (c).  But  where  the  defendant  offers 
by  letter  to  sell  goods,  he  is  considered  as  renew- 
ing his  offer  every  moment  until  the  time  at  which 
the  answer  is  to  be  sent,  and  then  the  contract  is 

(a)  See  above,  p.  212 — 241,  of  the  proof  necessary  to  support 
an  action  by  vendor  for  not  accepting. 

(6)  Cooke  V.  Oxley,  3  T.  R.  653. 

(c)  Head  v.  Diggon,  S  Man.  &  Ry.  97.  See  Routkdge  v.  Gmt, 
4  Bingh,  653  ;  Ellis  v.  Mortimer,  1  N.  R.  257.     Supra,  p.  ^13. 
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coiBpleted  by  acceptance  of  the  offer (rf).  For,  Assmtof 
otherwise,  no  contract  could  be  completed  by  *'p*'^**' 
post ;  since,  if  the  defendant  were  not  bound  by 
his  offer  when  accepted  by  the  plaintiff  until  the 
answer  was  received,  then  the  plaintiff  ought  not 
to  be  bound  until  after  he  had  received  the  notifi- 
cation that  the  defendant  had  received  his  answer 
and  assented  to  it ;  and  so  on  ad  infinitum. 

In  an  action  for  not  delivering,  the  plaintiff  must  Perform. 
prove  that  he  has  performed  all  that  ought  to  be  ditioM 
done  on  his  part ;  as,  payment  or  tender  of  the 
price,  '^  If  a  man  agree  with  another  for  goods  at 
a  certain  price,  he  may  not  carry  them  away  before 
he  hath  paid  for  them  ;  for  it  is  no  sale  without 
payment,  unless  the  contrary  be  expressly  agreed"(e). 
So,  where  the  defendant  undertook  to  deliver  the 
goods  in  consideration  of  the  delivery  of  other 
goods  by  the  plaintiff,  it  was  held,  that  an  action 
could  not  be  maintained  by  the  plaintiff  without 
averment  and  proof  of  performance  of  his  part  of 
the  contract (/).  So,  where  the  defendant  has 
agreed  to  supply  the  goods  at  certain  intervals,  to 
be  paid  for  on  delivery,  he  will  not  be  liable  for 
refusing  to  supply  on  credit  (^),  although  he  may 

(if)  Adams  v.  lAndseU^  1  B.  &  A.  681. 

(tf)  2  Bl.  Comm.  447 ;  Morton  v.  Lamb,  7  T.  R.  125  ;  Cowper 
V.  Andrews,  Hob.  41. 

(/)  Parker  v.  Ravdings,  4  Bingh.  280 ;  S.  C.  12  B.  Moore, 
529.     Of  coadtdons  precedent  in  general,  see  above,  p.  2d0. 

(g)  Withers  v.  Ra/nolds,  2  B.  &  Ad.  882. 
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conditbns  have  supplied  part  without  insisting  on  ready- 
precedent.  ,v 
money  payment  (A). 

Where  the  agreement  was^  to  deliver  the  goods 
upon  a  selection  of  them  hy  the  vendee^  he  cannot 
recover  without  proving  that  he  has  made  the 
selection (i).  So^  where  the  agreement  was^  to 
deliver  generally,  or  upon  request,  a  request  to 
deliver  must  be  proved  to  have  been  made(^); 
unless  the  vendor  has  by  his  own  act  dispensed 
with  the  necessity  of  such  request,  as,  by  reselling 
the  goods,  or  otherwise  incapacitating  himself 
from  performing  his  undertaking  (().  But  the 
plaintiff  need  not  show  that  he  has  made  a  tender 
of  the  price :  it  will  be  sufficient  to  aver  that  he 
was  ready  and  willing  to  receive  and  pay  for  the 
goods  (m).  And  a  demand  of  the  goods,  whether 
made  by  the  purchaser  himself  (»),  or  by  his  agent 
or  servant  (o),  is  evidence  in  support  of  the  aver- 
ment that  plaintiff  was  ready  and  willing. 


Breach.  In  giviug  proof  of  the  breach  of  the  contract, 

(A)  Pai/ne  v.  Shadbolt,  I  Campb.  427.     Supra. 

(0  Raynaff  v.  Alexander,  Yelv.  76 ;  Selw.  N.  P.  118,  (8th 
Ed.). 

(k)  Bach  V.  Owen,  5  T.  R.  409 ;  1  Chit.  PI.  289. 

(Z)  Bomdell  v.  Parsons,  10  ISast,  359. 

(m)  Rawson  v.  Johnson,  1  East,  20d  ;  Waterhouse  v.  SHnnert  ^ 
B.  &  p.  447.  See  6  East,  555,  560 ;  1  Wms'.  Saund.  Bep. 
320  e,  note  5. 

(»)  Waks  V.  Atkinson,  6  Taunt.  11;  S.  C,  1  Marsh.  4W ; 
Levy  V.  Herbert,  7  Taunt.  314;  S.  C.  1  B.  Moore,  56. 

(o)  Squier  v.  Hunt,  3  Price,  68. 


CHAP.  I.]    ASSUMPSIT  FOR  NOT  DBLIVERINO.  307 

if  the  vendee  wishes  to  insist^  in  support  of  his  Breach, 
case^  that  the  ordinary  construction  of  the  terms  is 
varied  by  mercantile  usage^  the  declaration  ought 
to  contain  proper  averments  to  that  effect ;  other* 
wise  the  words  will  be  construed  by  the  Court  ac- 
cording to  their  usual  acceptation.     Thus,  where 
the  agreement  was,  that  the  defendant  should  sell, 
and  the  plaintiff  should  purchase, ''  all  the  naphtha 
that  the  defendant  should  make  during  the  term  of 
two  years  then  next  ensuing,  say  from  1000  to 
1200  gallons  per  months*  the  Court  held,  that,  in 
the  absence  of  proper  averments  in  the  declaration 
attributing  to  the  words  any  other  sense  than  that 
which  they  naturally  bear,  the  contract  must  be 
literally   construed.     Accordingly  it  was  deter- 
mined that  the  agreement  in  substance  amounted 
to  no  more  than,  that  the  plaintiff  should  accept 
as  much  as  the  defendant  might  manufacture  during 
the  two  years,  and  not  that  the  defendant  under- 
took at  all  events  to  manufacture  the  quantity  ex- 
pressed ;  therefore,  the  declaration,  assigning  as  a 
breach  that  the  defendant  had  not  manufactured 
the  qi^antity  specified,  was  bad  on  the  face  of 

it(i>). 

(p)  GwUHm  y.  DanieU^  1  Cr.  Mees.  &  R.  61.  Had  the  con- 
tract, according  to  the  above  construction^  really  been  broken,  the 
breach  assigned  would  have  been,  <'  that  defendant  had  only  de- 
livered so  many  gallons  per  month,  rvhereoi  he  had  manufactured 
more"  To  support  the  breach  in  the  text,  the  plaintiff  ought  to 
have  explained  the  meaning  of  the  word  <'  say,*'  and  to  have 

x2 
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BieacH.  Where  the  agreement  is  to  deliver  on  a  certain 

condition^  and  the  condition  (without  any  default 
on  the  part  of  the  vendor)  never  comes  to  pass, 
he  will  not  be  liable  for  non-delivery  (j').  But  if 
the  agreement  to  deliver  was  absolute  and  uh- 
qualified,  the  vendor  will  be  liable  for  the  breach^ 
although  he  could  not  help  the  non-perform- 
ance (r) ;  for  it  is  his  own  folly  if  he  runs  the  risk 
of  undertaking  to  perform  an  impossibility. 

Damagm.  In  au  actiou  upon  a  contract  for  not  delivering 
goods^  the  measure  of  damages  should  be  calculated 
according  to  the  price  of  the  goods  at  or  about  the 
day  when  they  ought  to  have  been  delivered  (^). 
Thus,  in  a  very  late  case,  where  an  action  was 
brought  for  the  non-delivery  of  a  quantity  of  lin- 
seed, the  damages  were  estimated  according  to  the 
difference  between  the  contract  price,  and  the 
price  at  the  time  when  the  delivery  ought  to  have 
taken  place  (t).    And  although  the  purchaser  had 

sbown  that  it  was  intended  as  a  sort  of  warranty  that  defendant 
would  at  aU  events  manufacture  the  quantity  expressed. 

{q)  Boyd  v.  Sifkin,  2  Camph.  826  ;  Akwyn  v.  Pryor^  1  Ry.  & 
M.  406  ;  Idk  v.  Thornton,  S  Campb.  274 ;  Howes  v.  Humble,  Z 
Campb.  S27f  n. ;  Haytvard  v.  Scougall,  2  Campb.  56  ;  Thornton 
V.  Simpson,  6  Taunt.  556, 

(r)  Splidt  V.  Heath,  2  Campb.  57,  n. ;  Atkinson  v.  Ritchie,  10 
East,  530.  See  Worsley  v.  Wood,  6  T.  R.  710  ;  De  Meddros  v. 
Hill,  5  C.  &  P.  182  J  Gosling  v.  Higgins,  1  Campb.  451. 

(«)  Gainsford  v.  Carroll,  ^  B.  &  C.  624 ;  S.  C.  4  D.  &  R.  161 ; 
Leigh  V.  Paterson,  8  Taunt.  540 ;  S.  C.  2  B.  Moore,  58S. 

(0  Startup  V.  Cortazzi,  2  Cr.  Mees.  &  R.  165.  For,  if  it  had 
been  delivered  then,  the  plaintiff  might  have  resold  it. 
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advanced  part  of  the  price^  it  was  held^  that  the  Damages, 
quantum  of  damages  ought  only  to  be  increased 
by  the  amount  of  such  advance  together  with 
simple  interest  thereon,  unless  the  plaintiff  prove, 
that,  under  the  circumstances,  he  has  sustained 
special  damages  by  the  vendor's  default  (t^). 

But,  in  an  action  for  not  replacing  stock  on  a 
particular  day,  the  highest  value  during  the  time 
of  the  trial  was  taken  as  the  standard  in  comput- 
ing the  amount  of  damages  (^r).  For,  in  the  case 
of  a  loan  of  stock,  the  borrower  holds  in  his  hands 
the  money  of  the  lender,  and  thereby  prevents 
him  from  using  it  altogether ;  but,  in  other  cases, 
the  plaintiff  has  the  money  in  his  possession,  and 
may  purchase  other  goods  of  the  like  description 
and  quality  the  very  day  after  the  contract  is 
broken. 


(«)  S.  C.  At  the  trial  Lord  Abinger,  C.  B.,  directed  the  jury 
not  to  give  speculative  or  vindictive  damages ;  See  2  Cr.  Mees. 
&  R.  169. 

{x)  Shepherd  v.  Jachon,  2  East,  211 ;  M^ Arthur  v.  Seaforth, 
%  Taunt.  257 ;  Dames  v.  Back,  1  Stark.  N.  P.  C.  318 ;  Harrisou 
V.  Harrison,  1  C.  &  P.  412. 


(     310    )  [bk.  II.  PT.  II. 


CHAP.  11. 


TROVER  BY  VENDEE. 


Right  of      In  order  to  maintain  an  action  of  trover  for  the 

poncnion 

necetnrjr  to  goods^  the  Vendee  must  be  able  to  prove,  not  only 
trover.  that  the  property  has  vested  in  him,  biit  also  that 
he  has  the  right  of  possession  (a).  *'  The  right  of 
property  and  the  right  of  possession  are  distinct 
from  each  other ;  the  right  of  property  may  be  in 
one  person,  while  the  right  of  possession  may  be 
in  another  "(A). 

The  subject  of  the  change  of  property  in  goods 
has  been  already  considered,  in  reference  to  the 
subject  of  the  Statute  of  Frauds  (c),  and  in  refer- 
ence to  the  proof  required  by  the  vendor  to  sup- 
port an  action  for  goods  sold  and  delivered  (flf)  :— 
both  of  which  are  in  some  degree  analogous  to  the 
present  subject. 

The  property  may  vest  in  the  purchaser,  so  as 

(a)  See  per  Bayley,  J.,  4  B.  &  C.  950. 

(6)  Per  Bayley,  J.,  6  B.  &  C.  SQ^.  The  right  of  property  is 
vested  in  the  buyer  by  the  contract  of  sale;  but  the  right  of  pot- 
session  is  not  transferred  to  him  until  payment  of  the  price.  See 
4  B.  &  C.  948. 

(c)  Supra,  p.  57 — 67. 

\d)  Supra,  p.  253—264. 
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to  enable  him  to  maintain  trover,  by  a  S3rmbolical  ciiange  or 
delivery  of  the  goods  (e),  or  by  the  vendor  giving  a  p"*p*'*^' 
delivery  order,  when  the  goods  are  in  the  custody 
of  a  warehouseman  or  other  bailee  (/),  or  by  the 
indorsement,  for  valuable  consideration,  of  a  West- 
India  Dock  warrant(^),  or  a  bill  of  lading(A). 

The  assignee  of  a  bill  of  lading  may  maintain  Assignment 
trover  for  the  goods,  though  there  had  been  a  prior  Tading.^ 
consignment  to  one  who  has  since  become  in- 
solvent^ provided  that  the  vendor's  right  of  stopping 
the  goods  was  not  determined  at  the  time  of  the 

(«)  See  Motttan  y.  Moore,  7  T.  R.  67, 

(J)  Tucker  v.  Rwton,  2  C.  &  P.  86  5  Howes  v.  Waison,  2  B. 
&  C.  540 ;  Holl  v.  Griffin,  3  M.  &  Scott,  732.— Supra. 

(g)  Spear  y.  Trceoerst  4  Campb,  251 ;  Lucas  v.  Dorrien,  7 
Taunt.  278.    See  above,  p.  193,  note  (x). 

(h)  Haille  v.  Smth.  1  B.  &  P.  563  ;  Wright  v.  Campbell,  4 
Burr.  2046  ;  Evans  v.  Marl  let  t,  1  Ld.  Raym.  271 ;  Cumming  v. 
BrffwUf  9  East,  506 ;  S.  C.  1' Campb.  104  ;  Brown  v.  Heathcote, 
1  Atk.  160  ;  Lempriere  v.  Pasley,  2  T.  R.  485.  Where  several 
bills  of  lading,  all  in  effect  to  the  same  purport,  have  been  signed 
by  the  captain,  the  party  who  first  becomes  legally  possessed  of 
one  of  the  documents,  without  reference  to  the  time  when  each 
was  signed,  is  entitled  to  the  consignment ;  Caldwell  v.  Ball,  1 
T,  R.  205 ;  see  id.  215. 

A  bill  of  lading  is  not  negotiable  by  mere  delivery  without 
indorsement  {Nix  v.  OUoe,  Abb.  Shipp.  403)  ;  but  it  is  immaterial 
whether  the  indorsement  be  in  blank  or  to  a  particular  person 
{Uckbarraw  v.  Mason,  1  H.  Bl.  360 ;  Haille  v.  Smith,  1  B.  &  P. 
563).  By  the  Factor's  Act  (6  Geo.  IV.  c.  94,  s.  2),  the  person 
in  possession  of  a  bill  of  lading  is  to  be  deemed  and  taken  to  be 
the  true  owner  of  the  goods  &c.  described  therein,  so  as  to  give 
validity  io  contracts  without  notice ;  See  above,  p.  298. 


312  RIGHTS  OP  VENDEE.        [bK.  IL  PT.  IL 

Bills  of  indorsement  (i).  But  the  property  does  not  pass 
to  enable  the  indorsee  to  maintain  trorer^  if  no 
consideration  has  been  given  {k) ;  or  if  the  indorsee 
had  notice  of  a  prior  claim  (/) ;  or  of  circumstances 
which  render  the  instrument  not  fairly  and  honestly 
assignable  (m),  as,  where  the  indorsement  was 
made  by  one  partner  in  a  firm  without  authority, 
the  indorsee  being  privy  to  the  misapplication  (fi). 
So,  the  indorsement  does  not  pass  the  property, 
where  the  bill  of  lading  was  signed  and  given  before 
the  cargo  was  put  on  board  (o) ;  or,  where  the  in- 
dorsement was  not  made  until  after  an  unqualified 
delivery  on  board  the  vessel  in  favour  of  a  third 
party  (/>) ;  or,  where  it  appears  on  the  face  of  the 
bill  of  lading  or  the  invoice,  that  the  party  indors- 
ing was  not  entitled  to  the  goods  as  owner,  but 
had  only  received  instructions  to  sell  them  as  agent 
on  the  account  of  another  (^).     So  it  is,  if  the  bill 

■  ■  ■  ■  ■  I    ■  «.!■■■._ II       . 

(i)  Morison  v.  Gray,  9  B.  Moore,  484 ;  S.  C.  2  Bingh.  260. 
Supra,  p.  188—209. 

(k)  Waring  v.  Cox,  1  Campb.  369 ;  Tucker  v.  Humpkery,  4 
Bingh.  52^  ;  Fearon  v.  Bowers,  1  H.  Bl.  364,  n. 

(/)  Dick  V.  Lumsden,  Peake,  189  ;  Salomons  v.  Nissen,  %  T.  R. 
674  ;  Wright  v.  Campbell,  4  Burr.  2051. 

(m)  See  9  East,  516 ;  HolUday  v.  Mann,  2  C.  &  P.  509.  See 
above,  p.  196. 

(«)  Smaith  v.  Burridge,  4  Taunt.  684. 

(o)  Osey  V.  Gardner,  Holt,  N.  P.  C.  405. 

(p)  Ogle  V.  Atkinson,  5  Taunt.  759.  See  per  Gibbs,  C.  J.| 
Nathan  v.  Giles,  5  Taunt.  576  ;  Thompson  v.  Trail,  2  C.  &  P« 
334 ;  S.  C.  6  B.  &  C.  36. 

(7)  Selleck  v.  Smith,  3  Bingh.  603. 
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of  lading  was  specially  indorsed  on  certain  con-  Buitor 
ditions^  which  conditions  are  not  complied  with(r).  "  "**' 
For^  although^  primd  facie,  by  shipping  the  goods 
on  behalf  of  the  consignee,  and  indorsing  the  bill  of 
lading,  the  property  is  transferred  absolutely,  yet 
this  is  subject  to  be  controlled  by  the  special  agree- 
ment or  the  evident  understanding  between  the 
parties  (^). 

It  seems  that,  after  the  consignment  has  been 
once  made  in  favour  of  any  party,  nothing  except 
the  insolvency  of  the  consignee  can  give  the  con- 
signor a  right  of  countermanding  the  goods.  Thus, 
where  the  bill  of  lading  expressed  that  the  cargo 
was  consigned  to  J.  S.,  and  on  his  account  and 
risk,  and  the  consignor,  being  apprehensive,  from 
the  refusal  of  the  agent  to  accept  the  drafts  on 
behalf  of  J.  S.,  that  the  insolvency  of  the  latter 
was  probable,  afterwards  procured  a  countermand 

(r)  See  Barrow  y.  Cole$,  3  Campb.  92.  The  case  even  goes 
further.  The  bill  of  lading  had  a  special  indorsement  by  the 
consignor,  that  the  cargo  was  to  be  remitted  to  J.  S.  in  case  he 
accepted  and  paid  the  bill  drawn  for  the  price,  otherwise  to  the 
holder  of  the  draft.  The  cargo  was  accordingly  remitted  to 
J.  S.,  who  accepted  the  bill  but  failed  to  make  payment  when 
due :  it  was  held,  that  the  holder  of  the  drafV  might  maintain 
trover  against  the  party  to  whom  J.  S.  had  indorsed  the  bill  of 
lading  for  a  valuable  consideration.  A  fortiori,  therefore^  trover 
would  have  been  maintainable  against  J.  S. ;  and  the  case  places 
his  bond  Jide  indorsee  in  the  same  situation":  for  under  the  cir- 
cumstances he  ought  to  have  made  inquiry  whether  the  condition 
had  been  performed. 

(«)  Hibbert  v.  Carter,  1  T.  R.  7^5.  See  Brandt  v.  ^ow%,  2 
B.  &  Ad.  932. 
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of  the  original  consignment,  and  an  order  to  the 
master  to  deliver  the  cargo  to  a  different  person, 
to  be  indorsed  on  the  bill  of  ladii^, — it  was  held, 
that  he  was  not  justified  in  so  countermanding  the 
consignment,  and  that  the  original  consignee, 
therefore,  was  entitled  to  the  cargo  (t).  So,  where, 
at  the  time  that  the  consignment  was  made  and 
the  invoice  and  bill  of  lading  were  sent  to  the 
plaintiff*,  the  consignor  drew  bills  on  the  consignee 
nearly  to  the  value  of  the  cargo,  and  the  consignee 
refused  to  accept  the  drafts  (a  large  balance  being 
due  to  the  latter  at  the  time),  it  was  held  that  this 
did  not  amount  to  an  implied  refusal  of  the  con- 
signment (e^). 


Ttom  not  Trovcr  is  not  maintainable  by  the  purchaser  if 

M^'it.  anything  remain  to  be  done  between  him  and  the 

k^I^mI  seller  to  ascertain  the  price,  quantity,  or  indi- 

^^"*'  viduality  of  the  goods,  before  the  commodity  pur- 

(jt)  In  re  the  Cokstantia,  Henricksen,  6  Rob.  Adm.  321.  See 
the  luminous  judgment  of  Sir  William  Scott.  '<  It  is  not  an  un- 
limited power  that  is  vested  in  the  consignor  to  vary  the  consign- 
ment at  his  pleasure  in  all  cases  whatever ;  but  it  is  a  privilege 
allowed  to  the  seller  for  the  particular  purpose  of  protecting  him 
against  the  insolvency  of  the  consignee ;"  id,  326.  "  The 
alteration  may  be  made  provisionally,  without  actual  insolvency ; 
but  if  the  insolvency  does  not  take  place,  the  act  which  has  been 
done  is  a  mere  nuUhy,  and  the  seller  has  exercised  a  power  to 
which  the  law  does  not  ascribe  any  legal  effect ;"  id,  330.  And 
see  the  cases  cited  from  Emerigon,  id.  328,  329.  WalUjf  v. 
Montgomery i  3  East,  585. 

(m)  Anderson  v.  Clark^  2  Bingh.  20. 
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chased  is  to  be  delivered  (a;*).     Thus^  where  a  whenmin. 

taiDslilc. 

chattel  is  made  to  order^  the  property  does  not  pass 
until  completion  and  delivery ;  therefore,  trover  by 
the  vendee  cannot  be  supported  (y).  But  if  pay- 
ment has  been  made  for  the  chattel  ordered,  and 
the  purchaser  has  been  allowed  to  exercise  acts  of 
ownership  after  it  has  been  finished,  the  property 
will  be  transferred  so  as  to  enable  him  to  bring 
trover (j8:).  And  where  the  chattel  made  to  orjier 
was  to  be  paid  for  by  instalments  during  the 
prc^ess  of  the  work,  it  was  held  that  such  pay- 
ments specifically  appropriated  in  the  purchaser 
the  parts  respectively  for  which  the  successive  pay- 
ments were  made  (a). 

So,  the  action  cannot  be  maintained  where  the 
quantity  is  yet  to  be  fixed  by  measuring  or  weigh- 
ing (i),  or  where  anything  is  yet  to  be  done  which 
can  affect  the  quantity  which  has  been  agreed  to 
be  delivered  to  the  purchaser  (c).    It  is  immaterial 


(«)  Sclw.  N.  P.  1300 ;  2  Wms'.  Saund.  Rep.  47/. 

(y)  Mticklm  y.  Mangles,  1  Taunt.  318.  See  8  B.  &  C.  277 ; 
10  Bingfa.  99.— Supra* 

(z)  Carrutheri  v.  Payne,  5  Bingli.  Z70 ;  S.  C.  2  M.  &  Payne, 
429. 

(a)  Woods  V.  RmseU  5  B.  &  A.  942,  946.    See  8  B.  &  C.  282. 

(b)  WkUey.  Wilki,  5  Taunt.  176 ;  Sheplof  v.  Davis,  5  Taunt. 
617 ;  S.  C.  1  Marsh.  252 ;  Hanson  v.  Meyer,  6  East,  614 ;  Ausien 
V.  Craven,  4  Taunt.  644 ;  Busk  ▼•  Davis,  2  M.  &  S.  397  ;  Withers 
V.  Lys,  Holt,  N.  P.  C.  18 ;  S.  C.  4  Caropb.  237. 

(c)  Wallace  v.  Breeds,  13  East,  522  ;  Rugg  v.  Minett,  11  East, 
210. 
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wbcnoMia-  whether  what  remains  to  be  done  is  to  be  done  by 
the  vendor  himself,  or  by  some  third  party,  such  as 
a  wharfinger  or  other  bailee  in  whose  custody  the 
goods  are  deposited,  provided  the  vendor  continues 
to  be  still  in  &ct  interested  (^),  because  in  such 
case  the  bailee  is  the  mere  agent  of  the  vendor, 
and  his  act  is  the  act  of  the  principal.  But  if 
everything  is  in  effect  done  as  between  the  buyer 
anc}  seller,  though  something  remain  to  be  done 
between  the  buyer  and  a  third  party,  in  which  the 
seller  is  not  interested,  the  property  passes  suf- 
ficiently to  support  trover ; — thus,  where  the  seller, 
having  ten  tons  of  oil  (the  quantity  being  ad- 
mitted) in  the  warehouse  of  J.  S.,  gave  the  plaintiff 
an  order  to  receive  that  quantity  from  J.  S.,  it  was 
held  that  the  property  in  the  oil  passed  to  the 
plaintiff,  although  the  ten  tons  had  still  to  be 
separated  from  the  bulk  of  the  property  of  J.  S.  (e). 
Again,  where  the  vendor  gave  the  plaintiff  an  order 
on  a  wharfinger  for  the  delivery  of  twenty  sacks 
of  flour,  which  order  when  presented  to  the 
wharfinger  was  accepted  generally,  and  five  sacks 

(d)  Hanson  v.  Meyer^  6  East,  614 ;  Busk  v.  Dams,  %  M.  &  S. 
397. 

(e)  Wkiiekouse  v.  Frost,  12  East,  614.  The  deciuon  itself, 
indeed,  has  been  doubted  (4  Taunt.  646  ;  5  Taunt.  179)^  because 
it  went  to  put  a  sub« vendee  in  a  better  plight  than  the  original 
purchaser;  which  is  unreasonable,  and  cannot  be  supported, 
(Austen  v.  Craven^  4  Taunt.  644) :  but  perhaps,  to  the  extent 
laid  down  in  the  text,  the  authority  is  not  overruled.  See  per 
Lord  ElUnborough,  C.  J.,  13  East,  525. 
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were  delivered  at  the  time,  it  was  held,  that  trover  whenmam- 
for  the  residue  was  maintainable  agunst  the 
wharfinger,  and  that  his  unrestricted  acceptance  of 
the  order  precluded  him  from  afterwards  setting 
up,  as  a  defence  to  the  action,  that  the  remaining 
fifteen  sacks  were  not  selected  and  appropri- 
ated(/). 

As  long  as  the  vendor  s  lien  for  the  price  of  the  Not  wuie 
goods  continues,  the  purchaser  has  not  the  right  of  iien  con- 
possession,  and  cannot  maintain  trover  (^).  Where 
it  is  stipulated  at  the  time  of  the  contract,  that 
payment  shall  be  made  immediately,  the  right  of 
possession  does  not  pass,  and  trover  cannot  be 
maintained  until  payment  (A).     So  it  is,  where  a 

(/)  GUictt  V.  Hill,  4  Tyrwh.  290  ;  S.  C.  2  Cn  &  Mees.  530. 

(g)  See  above  of  Lien,  p.  181.  It  seems  to  be  doubtful 
whether  under  the  New  Rules  of  pleading  (Rules  Hil.  T.  4 
Will.  IV.)^  lien  as  a  ground  of  defence  to  an  action  of  trover 
should  be  specially  pleaded.  Vid,  per  Cur.^  Standee  v.  Hard- 
wick,  3  Dowl.  P.  C.  776,  777 ;  S.  C.  2  Cr.  Mees.  &  R.  1,  12. 
The  rule  provides  that  *'  in  actions  on  the  case,  the  plea  of  not 
guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  inducement,  and  no  other 
defence  than  such  denial  shall  be  admissible  under  such  plea :  all 
other  pleas  in  denial  shall  take  issue  on  some  particular  matter  of 
fact  alleged  in  the  declaration."  And,  *'  in  an  action  for  converting 
the  plaintiff's  goods,  such  plea  will  operate  as  a  denial  of  the  con- 
version only,  and  not  of  the  plaintiff's  title  to  the  goods."  **  All 
matters  in  confession  and  avoidance  shall  be  pleaded  specially  as 
in  actions  of  assumpsit." 

(A)  Bloxham  v.  Sanders,  4  B.  &  C.  941. 
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When  rnatn.  ftiture  day  IS  fixed  for  payment^  and  default  is  then 
made(i) ;  or^  where  the  vendee  has  agreed  to  pay 
aecofding  to  a  particular  arrangement  (though  not 
otherwise  binding  upon  hhn),  which  he  afterwards 
fiiils  to  do  (k).  And,  where  nothing  is  specified  by 
the  contract  as  to  the  relative  times  of  delivery 
and  payment,  it  will  be  intended  that  the  vendee 
ought  to  pay  the  price  before  he  is  entitled  to  pos- 
session (/).  Blackstone  says,  **  If  a  man  agrees 
with  another  for  goods  at  a  certain  price,  he  may 
not  carry  them  away  before  he  hath  paid  for  them ; 
for  it  is  no  sale  without  payment,  unless  the  con- 
trary be  expressly  agreed"  (w).  Even,  where  p^irt 
has  been  delivered  to  a  sub-vendee,  trover  cannot 
be  maintained  for  the  residue,  without  paying  the 
price  and  the  warehouse  dues,  if  it  do  not  appear 
that,  by  the  transfer  of  part,  the  whole  was  in- 
tended to  be  delivered  («).  Where  the  agreement 
was,  that  the  goods  should  remain  in  the  vendor's 


(f)  Bhxham  y.  Morley,  4  B.  &  C.  9^1. 

{k)  Norm  ▼.  WUHams,  1  Cr.  8e  Mees.  842. 

(i)See  per  Btn/ley,  B.,  2  Cr.  &  Mees.  511.  But  if  the  vendor 
takes  a  note  in  payment  and  consents  to  allow  the  goods  to  remaia 
on  his  premises,  the  purchaser  may  support  trover  on  his  refusal 
ta  give  them  up ;  AtMmon  v.  Barnes,  Loffb,  $25, 

(m)  it  Comm.  p.  447. 

<fi)  Miles  V.  Gortm,  2  Cr.  &  Mees,  504 ;  S.  C.  4  Tyrwh.  29S. 
See  Dixon  v.  Yates,  5  B.  &  Ad.  313, 341,  342  ;  supra.  Or,  there 
may  be  circumstances  to  show  that  the  delivery  was  intended  to 
be  qualified  and  conditional  only  ;  see  per  Lord  Tenterdea,  C.  J., 
and  Bayley,  J.,  8  B.  &  C.  619,  621. 
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hands  until  they  were  paid  for^  it  was  held,  that,  on  whenmain- 
the  bankruptcy  of  the  purchaser,  the  assignees 
could  not  maintain  trover  without  paynoient  or 
tender  of  the  price  (o).  So,  where  it  had  been 
originally  agreed  that  the  duties  were  to  be  paid 
by  the  purchaser,  it  was  held  that  the  assignees  on 
his  bankruptcy  could  not  maintain  trover  without 
such  payment  (/?)• 

It  niay  then  be  laid  down,  that,  in  general,  the 
purchaser  cannot  maintain  trover  without  a  pay- 
ment or  tender  of  all  the  expenses  to  which  he  is 
liable  (y)  :  if,  however,  by  the  express  terms  of  the 
agreement,  the  delivery  is  to  take  place  immedi- 
ately, or  if  the  day  of  delivery  is  expressed  to  pre- 
cede the  time  of  payment,  he  may  bring  trover  on 
the  default  of  delivery,  without  paying  or  tender- 
ing the  price  (r). 

(o)  Blosham  v.  Sanders^  4  B.  &  C.  941 ;  Bloxham  y.  Morley, 
id.  951. 

(p)  WmlcM  ▼.  HoisM,  9  B.  &  C.  372 ;  S.  C.  Dan.  h  Lloyd» 
Merc.  Ca.  312. 

{q)  Holdemess  v.  Shackels,  8  B.  &  C.  612.  The  action  in  this 
case,  however,  was  not  between  vendee  and  vendor. 

(r)  See  Shep.  Touchst.  224,  5  ;  2  Stark.  Ev.  p.  889 ;  Dyer, 
SO  a;  Anan.f  Comb.  881 ;  Cramhay  v.  Hdmtfray^  i  B.  &  A.  52, 
per  Holroydf  J. 
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CHAP.  III. 

OP  ACTIONS  FOUNDED  ON  WARRANTY  AND  DECEIT. 

Where  the  vendor  is  guilty  of  a  breach  of  war- 
ranty, the  purchaser  may  brinff  an  action  of  as- 
sumpsit  or  Le  to  recover  danmges  for  such  non- 
feasance  or  misfeasance  (a)  :  or,  if  the  vendor  has 
been  guilty  of  deceit  in  the  sale,  or  has  made  a  false 
representation,  by  which,  although  not  amounting 
to  a  warranty,  the  purchaser  is  damnified,  he  may 
bring  an  action  on  the  case  for  the  deceit  (6) :  or, 
if  the  deceit  or  breach  of  warranty  be  under  such 
circumstances  as  to  render  it  competent  for  the 
purchaser  to  rescind  the  contract,  he  may  bring  an 
action  for  money  had  and  received  to  recover 
back  the  price  paid,  as  on  a  failure  of  the  consider- 
ation (c). 


CASE  FOR  DECEIT. 

Where  the  vendor  has  made  a  false  affirmation 
concerning    the   chattel   sold,    which   does    not 


(a)  See  below,  p.  334. 

(6)  See  below. 

(c)  See  below,  p.  327. 
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amount  to  a  warranty,  the  vendee  may  bring  an  when 
action  on  the  case  for  deceit,  or  in  the  nature  of  able, 
deceit ;  and  this  form  of  action  may  be  supported 
in  several  cases  where  no  action  of  warranty  would 
lie.  Thus,  it  is  reported  in  an  old  case  (d)^  that 
the  declaration  had  been  laid  on  a  warranty  to 
deliver  merchantable  commodities,  whereas  defen- 
dant had  delivered  dirty  ashes  instead;   yet  the 

« 

plaintiff,  being  unable  to  prove  a  warranty,  was 
afterwards  forced  to  declare  in  deceit,  and  recovered 
100/.  damages  therein. 

To  support  the  action,  the  plaintiff  must  prove  not 
only  that  the  vendor  made  the  representation/^/ye/^, 
but  also  that  he  knew  it :  the  falsity  of  the  represen- 
tation, and  the  scienter  on  the  part  of  the  defendant, 
must  concur  in  order  to  constitute  fraud  in  law. 

1.  What  false  representation  will  support  the  action. 

The  action  may  be  supported  against  the  vendor, 
for  falsely  affirming  that  he  had  a  title  to  the 
goods  and  a  right  to  sell  them,  without  any  express 
warranty  of  good  title  (e).  So,  it  lies  for  selling  a 
counterfeit  jewel,  knowing  it  to  be  such  (/)  ;  or, 

{d)  Bemngsage  v.  Ralphson,  %  Show.  250. 

(e)  Crosse  v.  Gardner,  1  Show.  68  ;  Turner  v.  Brent,  12  Mod. 
243 ;  S.  C.  Comb.  142  ;  Springwell  v.  Alien,  Aleyn,  91,  2  Ea8t» 
443,  n. ;  Anon.,  Moore,  467 ;  Kenrick  v.  Surges,  Moore,  126.  See 
Selw.  N.  P.  652  (8th  Ed.)  ;  Bull.  N.  P.  30. 

(/)  See  Southern  v.  Haw,  Cro.  Jac.  468;  S.  C.  Bridgm.  125  ; 
Poph.  14S  ;  2  Rol.  5. 
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for  selling  corrupt  wines  or  victuals  (g) ;  or,  for 
delivering  ashes  instead  of  merchantable  commodi- 
ties (A) ;  or,  for  selling  in  short  and  defective  mea- 
sures (i).  So,  deceit  will  lie,  if  a  merchant  sells 
cloth  that  he  knows  to  be  badly  fulled  (A:)  ;  or,  if  a 
clothier  sells  bad  cloths,  upon  which  he  puts  the 
mark  of  another  who  makes  good  cloths  (/).  And 
if  the  vendor  is  guilty  of  deceit,  the  plaintiff  is  not 
prevented  from  maintaining  the  action,  although 
the  agreement  were,  that,  if  be  objected  to  the 
chattel,  it  should  be  exchanged  for  another  (9^2). 

Again,  where  the  vendor  has  made  false  repre- 
sentations, although  there  may  have  been  a  written 
memorandum  of  the  agreement,  in  which  such 
representations  are  not  embodied,  the  purchaser 


(g)  Rol.  Abr.  95 ;  Bac,  Abr.  Fraud,  A. ;  Vin.  Abr.  Actions 
(P.  b)  1. 

(h)  Beningsage  v.  Ralphson,  %  Show.  250. 

(i)  Miles  V.  DeU,  3  Stark.  N.  P.  C.  23,  25.  The  plaintiff, 
however,  was  nonsuited,  because,  as  the  declaration  was  framed, 
it  only  appeared,  that  the  seller  had  not  delivered  the  whole 
quantity  agreed  upon,  not  that  he  had  fraudulently  delivered  a 
less  quantity  as  and  for  the  stipulated  quantity. 

{k)  Com.  Dig.  Jction  on  the  Case  for  a  Deceipt,  A.  8 ;  ViD. 
Abr.  Actions  (P.  b)  1,2,  3. 

(0  Com.  Dig.  Action,  ^c.  A.  9 ;  Cro.  Jac.  471,  and  Poph. 
144,  per  Doderidge,  J. 

(to)  Wallace  v.  Jarman,  2  Stark.  N.  P.  C.  162.  Lord  Ellen- 
borough,  C.  J.  said,  that  such  agreement  was  collateral :  and,  if 
the  purchaser  was  tied  down  thereby  from  bringing  the  action, 
he  might  have  no  remedy ;  for  the  vendor  might  give  a  worth- 
less  article  on  each  successive  exchange.  And  see  Homer  v. 
Alexander,  2  N.  R.  241. 
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may  support  an  action  of  deceit  (n).  Thus,  where  when 
the  seller  produces  a  sample  at  the  time  of  the  sale,  able. 
and  falsely  represents  that  the  bulk  of  the  com- 
modity is  of  similar  quality,  but  the  sale-note  does 
not  refer  to  the  sample,  the  purchaser  may  recover 
for  the  deceitftil  representation  (o) ;  although  the 
evidence  would  not  have  been  admissible  in  an 
action  on  the  warranty.  So,  where  an  instrument 
describes  a  ship  as  copper-bolted,  but  a  bill  of  sale 
subsequently  executed  omits  the  description,  though 
some  defect  in  the  first  instrument  should  render  it 
unavailable  in  an  action  on  the  contract,  the  ven- 
dee may  use  it  to  show  fraud  on  the  part  of  the 
seller  (j9).  So,  where  goods  are  expressly  sold 
"  with  atl  faults,''  the  vendor  will  nevertheless  be 
liable,  if  hehas  fraudulently  misrepresented  the  con- 
dition at  the  time,  or  if  he  knew  of  latent  defects  in 
the  chattel  and  used  artifice  to  disguise  them  from 
the  purchaser  (y). 

But  it  is  not  every  false  representation  on  the  wiien  not. 
part  of  the  seller  that  will  subject  him  to  an  action 
of  deceit.     *'  If  it  appears  to  be  a  representation 

(«)  DohellY.  Stevens,  S  B.  &  C.  623 ;  S.  C.  5  D.  &  R.  490. 

(o)  Per  Lord  Ellenboronghf  C.  J.,  Meyer  v.  Everih,  4f  Campb. 
%3. 

(p)  See  the  judgment  of  Abbott^  C.  J.,  Kain  v.  Old,  2  B.  &  C. 
634,  5.     Per  Gibbs,  C.  J.,  4  Taunt.  786. 

(q)  Fletcher  v.  Bowsher,  2  Stark.  N.  P.  C.  561 ;  Schneider  v. 
Heath,  3  Campb.  506.    See  above,  pp.  130,  131. 

y2 
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in  a  matter  merely  gratis  dictum  by  the  defendant, 
in  respect  of  which  he  was  under  no  legal  pledge 
or  obligation  to  the  plaintiff  for  the  precise  accu- 
racy and  correctness  of  his  statement,  and  upon 
which  therefore  it  was  the  plaintiff's  own  indiscre- 
tion to  rely ;  for  the  consequences  of  such  reliance 
no  action  can  be  maintained  "  (r).  Therefore,  "  if 
a  man  having  a  term  for  years  offer  to  sell  it  to. 
another,  and  says  that  a  stranger  would  give  him 
20/.  for  it ;  by  means  of  which  assertion  the  other 
buys  it,  when  in  truth  he  was  never  offered  20/. 
for  the  term ;  though  he  be  deceived  in  the  value, 
yet  in  truth  no  action  on  the  case  lies  "(s). 

Again,  if  the  plaintiff  was  aware  of  the  falsity  of 
the  representation,  he  cannot  recover  (^) ;  4B,  where 
a  man  sells  corrupt  wine,  and  the  vendee  or  his 
servant  tastes  and  approves  of  it  (u) ;  for  the  gist 
of  the  action  is  that  the  plaintiff  was  deceived,  and 
this  cannot  be  where  he  had  knowledge  of  the 
fact.  Further,  if  he  had  the  full  means  of  detect- 
ing the  fraud  and  ascertaining  the  truth,  and  neg- 
lected to  inform  himself  of  it,  when  he  might 

(r)  See  per  Lord  ElUnhorough,  C.  J.,  Vernon  v.  Keys,  12  East, 
638  (in  which  case  the  action  was  by  the  seller  against  the  buyer 
for  deceit)  ;  S.  C.  affirmed  in  error^  4  Taunt.  488. 

{s)  Rol.  Abr.  801,  pi.  16,  adjudged  M.  40,  and  41  Eliz.,  B.R. 
See  1  Sid.  146  ;  BayUy  v.  Merrel,  Cro.  Jac.  386  ;  S.  C.  3  Bulstr. 
94  ;   Harvey  v.  Young,  Yelv.  20. 

(0  Cowen  V.  Simpson^  1  Esp.  290;  Scott  v.  Lara,  Peake, 
227. 

(m)  Com.  Dig,  Action  on  the  case  for  a  Deceipt,  E.  4. 
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easily  have  done  so,  an  action  of  deceit  cannot  be  wh«i 

.^  maintain- 

supported  (cT.)     Therefore,  deceit  does  not  lie  if  able, 
the  vendor  affirm  falsely  of  the  value ;  as,  if  he 
affirm  that  jewels  are  of  so  much  value,  when  they 
are  not(y).     So,  where  a  horse  is  sold,  as  "  sound 
wind  and  limb,"  when  it  is  apparent  that  he  has 
but  one  eye(;2:),  or  where  a  house  is  represented 
to  be  perfect,  when  it  wants  the  roof  (a  j.  So,  where 
the  purchaser  has  iuU  opportunity  to  inspect  the 
chattel  sold,  and  neglects  to  do  so(b).  And  where 
the  purchaser  has  omitted  to  use  certain  precau* 
tions,  although  the  omission  may  not  absolutely 
amount  to  such  a  laches  as  to  bar  his  right,  it  may 
be  a  question  for  the  jury  whether  there  is  not 
sufficient  ground  to  presume  that  no  deception  has 
in  fact  taken  place  (c). 

2.  Proof  of  the  Scienter. 

Without  knowledge  on  the  part  of  the  vendor 
there  can  be  no  fraud ;  the  scienter,  therefore,  is 
the  gist  of  the  action,  and  must  be  averred  and 
proved. 

(»)  2  Stark.  Ev.  268  (2nd  Ed.). 

(y)  Com.  Dig.  Action  on  the  case  for  a  Deceipt,  E.  4.  SecuSf 
where  the  value  of  the  chattel  is  peculiarly  within  the  vendor's 
knowledge  ;  as,  where  he  affirms  the  rent  to  be  worth  so  much  ; 
see  Leakins  v.  ClisseU^  1  Sid.  146  ;  S.  C.  nom.  Ekins  v.  Treskam^ 
1  Lev.  102. 

(z)  3  Bl.  Coram.  166.— Infra. 

(a)  See  Bayley  v.  Merrell,  Cro.  Jac.  387. 

(6)  Pickering  v.  Dowson^  4  Taunt.  779. 

(c)  Bawring  v.  Stevensy  2  C.  &  P.  337,  341. 
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Scienter.  Thus,  in  an  old  case,  where  the  plaintiff  brought 
an  action  against  the  defendant  for  selling  him  a 
stone  which  he  affirmed  was  a  Bezoar-stone,  and 
sold  as  such,  judgment  was  arrested  because  the 
declaration  did  not  allege  that  the  defendant  knew 
it  was  not  a  Bezoar-stone  (d).  So,  where  the  action 
was  brought  against  the  vendor  for  falsely  assert- 
ing that  certain  barilla,  bargained  to  be  sold,  was 
of  such  quality  that  51  cwt.  had  produced  ten  tons 
of  soap,  it  was  held  that  this  wa&  not  positive 
proof  of  the  scienter(e).  So,  in  an  action  against 
the  vendor  for  falsely  selling  goods  to  which  he 
had  not  good  title,  it  must  appear  that  the  defen- 
dant knew  he  had  no  title  (/). 

Qoaiified  If  the  defendant  has  qualified  his  representation 
tation.  by  stating  that  he  makes  it  on  the  authority  of 
another  (^J,  or  to  the  best  of  his  own  knowledge 
and  belief  only  (A),  he  will  not  be  liable  for  the 
incorrectness  of  the  representation,  if  it  actually 
was  made  according  to  his  honest  belief.  Yet,  if 
he  knows  his  representation  to  be  untrue,  although 
morally  he  may  have  been  guilty  of  no  fraud,  he 

(d)  1  Sid.  146 ;  Dawding  v.  Mortimer,  2  East,  450,  n. ;  9  B.  & 
C.  932. 

(c)  Homcastle  v.  Mtrnt,  1  C.  &  P.  166. 

(/)  Medina  v.  Stoughton,  1  Salk.  21 1  ;  S.  C.  1  Ld.  Raym. 
1118  ;  Dale's  case,  Cro.  Eliz.  44. 

(g)  Lunlop  V.  Waugh,  Peake,  123 ;  Jevdmnev.  Slade,  2  Esp.  572. 

(h)  Hat/craft  v.  Creasy,  2  East,  92 ;  AsJdin  v.  White,  Holt, 
N.  P.  C.  389,  per  Gibbs,  C.  J.     See  3  B.  &  Ad.  124. 
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will  be  liable :  for  there  is  a  difference  between  scienter, 
fraud  in  the  ordinary  sense  of  the  word  and  fraud 
in  law(ie).  Therefore,  wherever  the  seller  must  be 
taken  in  law  to  have  known  that  the  represen- 
tation was  false ;  thus,  where  the  sale  is  by  a  factor 
or  other  agent,  and  the  deceit  is  not  in  the  mer- 
chant but  in  the  factor,  the  principal  will  neverthe- 
less be  liable  (k). 


ASSUMPSIT  FOR  MONEY  HAD  AND  RECEIVED. 

It  often  becomes  a  question,  whether,  upon  the 
breach  of  the  warranty  on  the  part  of  the  vendor, 
the  purchaser  is  at  liberty  to  recover  back  the 

(f)  It  is  now  clearly  settled^  that  every  wilful  falsehood  is  a 
fraud  in  law.  If  the  defendant  makes  a  false  representation, 
hnowing  the  same  to  be  false,  and  the  plaintiff  thereby  receives  an 
^°jury> — whatever  may  have  been  the  motive  of  the  defendant  in 
making  the  false  representation,  whether  it  was  done  to  injure  the 
plaintiff,  or  to  benefit  himself,  or  to  benefit  a  third  party,  or 
whether  it  was  done  wholly  gratuitously, — an  action  lies  for  the 
constructive  fraud.  See  Polhillv.  Walter,  3  B.  &  Ad.  114,  123  ; 
Corbet  v.  Brown,  8  Bingh.  103 ;  Foster  v.  Charles,  6  Bingh.  396, 
7  Bingh.  105. 

(k)  Hern  v.  Nicholls,  Salk.  289 ;  S.  C.  Holt,  462.  For  Holt 
C.  J.,  said,  the  merchant  must  be  answerable  for  the  deceit  of  his 
factor,  though  not  criminaliter,  yet  civiliter;  for,  seeing  somebody 
must  be  a  loser  by  the  deceit,  it  is  more  reason  that  he  who  em- 
ploys and  puts  trust  and  confidence  in  the  deceiver  should  be  a 
loser,  than  a  stranger.  And  see  Grammer  v.  Nixon,  1  Str.  653  ; 
Southerne  v.  Hmv,  Cro.  Jac.  468,  471 ;  Hilly*  Gray,  1  Stark.  N. 
P.C.  434;  Bull.N.  P.  31. 
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When  price.  This  general  rule  upon  the  subject  may  be 
•We.  laid  down ; — if  the  contract  be  broken,  the  pur- 
chaser's remedy  is  to  bring  an  action  for  the 
breach ; — if  it  be  rescinded,  he  may  recover  back 
the  money  paid,  as  on  a  failure  of  consideration. 
Accordingly  it  is  now  fully  established,  that,  even 
where  there  has  been  an  express  warranty  at  the 
time  of  the  sale,  the  mere  breach  of  such  warranty 
does  not  render  it  competent  for  the  vendee,  after 
complete  acceptance  of  the  goods,  to  sue  for 
money  had  and  received  as  on  a  rescinded  con- 
tract (/) :    still  less  is  the   action   maintainable, 

(/)  See  Gompertz  v.  Denton,  1  Cr.  &  Mees.  207,  and  Street  v. 
Blatf,  2  B.  &  Adol.  456  ;  in  the  latter  case  especially  the  subject 
seems  to  have  been  very  fully  considered. 

The  apparent  difficulty  of  reconciling  the  principal  cases  is 
altogether  removed,  if  this  plain  distinction  be  kept  in  view : — 
that  the  foundation  of  the  action  for  money  had  and  received  is 
a  rescimon  of  the  contract ;  while  an  action  on  the  warranty  is 
founded>  not  upon  the  principle  of  rescinding  the  contract,  but 
simply  upon  the  express  and  independant  undertaking  of  the  vendor. 
This  distinction  seems  to  be  confounded  in  the  argument  for  the 
defendant  in  PatteshaU  v.  Tranter  (4  Nev.  &  Man.  649),  and  in  the 
opinion  which  Lord  Ellenborough  is  reported  to  have  expressed 
in  Curtis  v.  Hannay  (3  £sp.  83),  where  his  lordship  observed,  that 
he  took  it  to  be  clear  law  that  the  purchaser  might,  on  the  breach 
of  the  warranty,  make  his  election,  either  to  keep  the  chattel 
and  sue  on  the  warranty,  or  return  the  chattel  and  bring  an  action 
to  recaoer  the  money  paid;  (See  2  6.  &  Ad.  416). 

This  general  rule,  then,  may  be  collected : — that  it  is  never 
competent  for  the  purchaser  (either  as  plaintiff  or  defendant)  to 
avail  himself  of  the  vendor's  breach  of  warranty,  if  by  so  doing 
he  proceeds  in  effect  upon  a  rescission  of  the  contract.  Upon 
this  principle  it  is,  that  (with  the  exceptions  mentioned  in  the 
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where  there  has  been  no  warranty,  but  a  mere  wiieo 
erroneous  representation  (without  fraud)  on  the  »*>*<^' 
part  of  the  vendor  (w). 

There  seem  to  be  four  classes  of  cases  in  which 

text)  an  action  for  money  had  and  received  cannot  be  support* 
ed(a).  So,  the  breach  of  warranty  cannot  be  pleaded  in  bar  to 
enaction  brought  by  the  vendor  for  the  price (^),  especially  if 
unequivocal  acts  of  ownership  have  been  exercised  (c).  And 
applying  the  same  doctrine  to  an  exchange  with  a  warranty,  the 
vendee  cannot  sue  in  trover  for  the  chattel  delivered  by  way  of 
barter  for  another  received  (d).  In  these  cases,  indeed,  another 
reason  has  been  given,  viz.  that,  as  long  as  the  contract  remains 
open,  neither  an  action  for  money  had  and  received,  nor  an 
action  of  trover,  is  the  proper  form  of  action  in  which  to  try  a 
question  of  warranty  (e) :  but,  according  to  the  principle  of  the 
rule  laid  down,  this  is  not  the  true  reason ;  for  such  actions  could 
not  be  maintained  even  if  the  breach  of  warranty  were  admitted. 

On  the  other  hand,  the  purchaser  may  avail  himself  of  the 
breach  of  warranty,  whenever  by  so  doing  he  does  not  rely  upon 
a  rescinding  of  the  contract.  Thus,  he  may  bring  his  counter 
action  for  the  breach  at  any  distance  of  time(y),  notwithstanding 
that  he  may  have  wholly  accepted  the  goods^  and  afterwards 
resold  them,  or  exercised  any  act  of  ownership  whatever :  or, 
he  may  give  the  breach  of  warranty  in  evidence  in  reduction  of 
damages^  in  an  action  brought  by  the  vendor  for  the  price  (g). 

(w)  Early  V.  Garrett,  9  B.  &  C.  928. 


(a)  Gompertt  v.  Denton,  1  Cr.  &c  Mees.  207 ;  Weston  t.  Downes,  1  Dougl. 
23  ;  Power  ▼.  Wells,  Cowp.  818;  Payne  v.  Whale,  7  East,  274.  See  Cooke 
▼.  Munstans,  1  N.  R.  351 ;  Compton's  case,  cited  by  Buller,  J,,  1  T.  R.  136. 

(6)  Street  v.  Blay,  2  B.  &  Ad.  456.    Supra,  p.  268. 

(e)  Id.  264. 

(d)  Emanuel  ▼.  Dane,  3  Campb.  299;  Power  ▼.  Wells,  1  Dougl.  24;  S.  C. 
Cowp.  818.    See  2  B.  &  Ad.  462. 

(e)  See  3  Caropb.  300 ;  Cowp.  819 ;  7  East,  378. 
(/)  See  1  H.  Bl.  19 ;  4  Nev.  &  Man.  649.— Infra. 
(g)  See  2  B.  &  Ad.  462,  464.    Supra,  p.  268, 9. 


330  RIGHTS  OF  VENDEE.        [bK.  II.  PT.  II. 

When        the  vendor's  breach  of  warranty  will  enable  the 
able.         purchaser  to  treat  the  contract  as  rescinded,  and  to 
bring  assumpsit  for  money  had  and  received. 

Original  1.  The  actiou  may  be  maintained,  where  there 

stipulation.  ... 

was  a  stipulation  in  the  original  agreement,  that,  in 
the  event  of  the  failure  of  the  original  considera- 
tion, the  contract  should  be  rescinded.  Thus, 
where  the  plaintiff  purchased  a  chaise  from  the 
defendant  for  ten  guineas,  on  the  condition,  that, 
if  the  plaintiff's  wife  should  not  approve  of  it,  the 
chaise  was  to  be  returned,  and  the  contract  instead 
of  a  contract  of  sale  was  then  to  be  considered  a 
contract  of  hiring,  it  was  held — the  plaintiff's  wife 
having  signified  her  disapproval,  and  the  defendant 
having  tendered  back  the  chaise,  with  the  hire  for 
the  time  it  had  been  kept, — that  an  action  for 
money  had  and  received  was  maintainable  (n). 

Subsequent  2.  Althouffh  thcrc  may  have  been  no  condition 
in  the  original  contract  authorizing  the  return,  the 
action  may  still  be  supported  where  the  vendor 
has  subsequently  consented  to  rescind  the  contract, 
either  by  express  offer  to  receive  back  the 
chattel  (o),  or  by  tacit  acquiescence   when   the 


(n)  Tuwers  v.  Barrett^  1  T,  R.  133.     And  see  per  As^untfJ>, 

1  Dougl.  24f ;  per  Baylej/y  B.,  1  Cr.  &  Mees.  208. 

(o)  See  per  Bayley,  B.,  1  Cr.  &  Mees.  208 ;  Lmg  v.  PreslWi 

2  M.  &  Payne,  262 ;  Linley  v.  Bates,  2  Tyrw.  7S9. 
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chattel  is  tendered  (o).     But  where  there  had  heen  when 

"*  -^  ^  ^    ^  maintam- 

a  warranty  of  soundness  at  the  time  of  the  original  able, 
contract,  and  in  a  subsequent  conversation  the 
vendor  offered  to  take  back  the  chattel  and  return 
the  money  if  it  should  be  proved  to  be  unsound^  it 
was  held  that  the  plaintiff  was  bound  to  bring  his 
action  upon  the  warranty,  and  could  not  recover 
in  an  action  for  money  had  and  received (j').  It 
has.  been  said(r),  that  this  decision  proceeded 
upon  the  ground  that  the  subsequent  conversation 
formed  no  part  of  the  original  contract :  but  the 
true  ground  of  the  decision  clearly  appears  to  be, 
that  the  subsequent  offer  was  no  abandonment  of- 
the  original  undertaking,  and  that,  as  the  question 
of  the  warranty  broken  or  not  broken  still  remain- 
ed to  be  discussed,  this  was  not  the  proper  form  in 
which  to  try  it ;  for  the  action  ought  to  be  brought 
in  such  a  shape  as  to  give  the  defendant  proper 
notice  (*). 

3.  The  action  may  be  maintained  as  long  as  the  Executory 

•^  ^  contract. 

contract  is  executory  only,  and  no  complete  accept- 
ance has  taken  place  on  the  part  of  the  vendee. 
Thus,  it  was  said  by  Lord  Tenterden,  C.  J.(0> 

(p)  See  per  Willes,  J.,  1  T.  R.  135  ;  Davis  v.  Street,  1  C.  &  P. 
18.    See  Roper  v.  Shecely,  1  Cr.  &  Mees.  497. 

{q)  Payne  v.  Whale,  7  East,  274. 

(r)  1  Dougl.  24,  n. 

(«)  See  the  judgment  of  Lord  Ellenborough,  7  East,  278,  9. 

(0  Delivering  the  judgment  of  the  Court  in  Street  v.  Blay,  2 
B.  &  Ad.  463.   See  Okell  v.  Smith,  1  Stark.  N.  P.  C.  107. 
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When  that,  '*  where  an  article  is  ordered  from  a  manu- 
able.  fecturer  who  contracts  that  it  shall  be  of  a  certain 
quality,  or  fit  for  a  particular  purpose,  and  the 
article  sent  as  such  is  never  completely  accepted 
by  the  party  ordering  it :  in  this,  and  in  similar 
cases,  the  latter  may  return  it  as  soon  as  he  dis* 
covers  the  defect,  provided  he  has  done  nothing 
more  in  the  meantime  than  was  necessary  to  give 
it  afidrtriar'(t^). 

Fraod.  4.  Lastly,  where  the  purchaser  can  establish  a 

case  of  actual  fraud,  he  will  be  entitled  to  rescind 
the  contract,  and  sue  in  assumpsit  for  money  had 
and  received  to  recover  back  the  price  (or);  as, 
where  a  valuable  commodity  is  bargained  for,  and 


(w)  Giles  V.  Edwards,  7  T.  R.  1 81 ;  Clarke  v.  King^Ry.  &  Moo. 
394 ;  S.  C.  2  C.  &  P.  286 ;  Wright  v.  Newton,  2  Cr.  Mees.  &  R. 
124 ;  Lffwry  v.  BourdieUf  2  Dougl.  471,  per  BuUer,  J.  The  principle 
of  this  distinction  appears  to  be,  that^  as  long  as  the  contract  is  exe- 
cutory, compliance  with  the  warranty  is  quasi  a  condition  precedent 
Such  a  case,  however,  can  scarcely  oflen  occur :  for,  generally 
speaking,  by  payment  of  the  price  the  property  passes  to  the 
purchaser,  and  the  contract  ceases  to  be  executory  ;  and  it  is  only 
when  the  price  has  been  paid  that  the  question  can  arise. 

An  analogous  distinction  is  taken  in  respect  of  cases,  where 
money  has  been  paid  with  a  view  to  an  illegal  contract.  As  long 
as  the  contract  remains  executory,  the  money  may  be  recovered 
back,  (Tappenden  v.  Randall,  2  B.  &  P.  467,  Aubert  v.  Walsh, 
3  Taunt.  277) ;  but  after  it  is  executed,  the  money  cannot  be 
recovered,  {Howson  v.  Hancock,  8  T.  R.  575), 

{x)  See  Steward  v.  Coesteldt,  1  C.  &  P,  23.     See  above,  p.  129. 
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the  vendor  furnishes  a  quantity  of  rubbish  in-  when 

-  ,    .  maintain* 

stead  {y) .  aWe. 

Parallel  to  the  case  of  fraud,  is  the  case  of  pay-  MUtake. 
mentby  the  purchaser,  through /wwteAre,  of  a  greater 
sum  than  he  ought  to  have  paid.  Thus,  where 
the  plaintiff  agreed  to  buy  a  bar  of  silver,  and  to 
make  payment  according  to  the  value  expressed 
in  the  assay-master's  certificate,  it  was  held-an 
over-valuation  having  been  accidentally  made,  and 
an  excessive  payment  having  taken  place  in  conse- 
quence of  the  mutual  error — that  the  plaintiff 
might  rescind  the  contract,  and  maintain  an  action 
against  the  vendor  for  money  had  and  received (;s;). 
Le  Blanc  J.  said,  that  it  was  true,  as  a  general 
rule,  that,  when  an  article  is  sold  which  turns  out 
to  be  of  less  value  than  the  price  given,  the  extra 
price,  if  there  be  no  fraud,  cannot  be  recovered 
back;  yet,  that  the  rule  applied  only  to  cases 
where  the  thing  was  of  arbitrary  value  («.) 

However,   even   where  there  has  been  actual  Waiver  of 
fraud,  the  purchaser,  by  adopting  the  contract  after 
discovering  the  fraud,  may  preclude  himself  from 
rescinding  it  and  recovering   back    the    money 
paid  (A) ;  although,  had  it  not  been  completed,  no 

(v)  Fortune  v.  Lingham,  2  Campb.  417  ;  per  Lord  EUenborough^ 
C.J. 

(z)  Cos  V.  Prentice,  3  M.  &  S.  344.  See  Milnes  v.  Duncan,  6 
B.  &C.  671. 

(a)  3  M.  &  S.  349. 

(6)  Campbell  v.  Fleming,  3  Nev.  &  Man.  834 ;  S.  C.  1  Ad.  & 
Bll.  40.    Semble,  the  rule  is.  not  altered  even  though  the  pur- 
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Fraad.       actloii  could  havc  been  sustained  by  the  vendor  to 
enforce  performance  (c). 


ACTION  ON  WARRANTY. 

Where  the  purchaser  relies  on  a  warranty,  and 
the  gist  of  the  action  is  the  breach  of  the  under- 
taking, whether  express  or  implied,  he  may  frame 
his  action  either  in  assumpsit  or  in  tort(^.  To 
support  his  case,  in  either  form  of  action,  he  must 
prove ;  1st,  the  contract  of  warranty ;  2ndly, 
the  breach ;  3rdly,  the  damages  which  he  has 
sustained. 

I.  PROOF  OF  THE  WARRANTY. 

1.  Eatress  Warranty. 
Every  affirmation  made  by  the  vendor  at  the 
time  of  the  sale  amounts  to  a  warranty,  provided 

chaser  have  afterwards  discovered  an  additional  incident  in  tbe 
fraud ;  See  the  observations  of  the  judges,  ibid. 

(c)  3  Nev.  &  Man.  837,  par  Patteson,  J. 

(d)  The  ancient  method  of  declaring  was  in  tort,  laying  the 
gravamen  not  on  the  deceit  but  on  the  warranty  broken ;  and  as 
the  gist  of  the  action  was  the  breach  of  the  contract,  the  scienter 
though  alleged  was  unnecessary  to  be  proved ;  see  below,  p.  349. 
But  since  the  case  of  Stuart  v.  WilkinSi  (1  Dougl.  18),  which  first 
established  the  mode  of  declaring  in  assumpsit,  the  latter  has  been 
adopted  in  modern  practice  for  the  convenience  of  adding  the 
money  counts ;  (see  2  East^  448,  451 ;  Selw.  N.  P,  657 ;  Doug. 
20,  n.)  It  seems,  however,  to  be  quite  immaterial  now  whether 
the  form  of  action  be  ex  contractu  or  ex  delicto^  as  the  plaintiff  can 
no  longer  avail  himself  of  the  money  counts.    (See  a  declaration 
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it  appear  in  evidencfe  to  have  been  so  intended  (e).  Express 

*  *  ^  '     warranty. 

It  is  not  necessary  that  the  words  '^  warrant/*  or 
"  warranty/*  should  be  used  ( f) :  thus,  it  was  held, 
that  a  representation  made  by  a  seller  in  the  course 
of  a  conversation  relating  to  the  contract,  that  the 
buyer  "might  depend  upon  it  that  the  horse  was  per- 
fectly quiet  and  free  from  vice/'  was  held  to  amount 
to  a  warranty  {g).  And  a  declaration  by  the  defen- 
dant, that  he  "  could  warrant "  the  chattel  sold,  is 
equivalent  to  an  express  undertaking  (A).  So,  a 
bare  affirmation  by  the  seller,  that  the  chattel  is  his 
own,  amounts  to  a  warranty  of  the  title  (i).  So, 
even  if  the  defendant  expressly  declined  to  war- 
in  case  for  breach  of  warranty,  I  Ad.  &  £11.  508.)  An  obvious 
distinction  may  be  noticed  in  respect  of  the  effect  of  the  general 
issue  in  eacli  form  of  action.  The  plea  of  non  assumpsit  would 
clearly  put  in  issue  the  warranty,  and  not  the  breach  ;  while  the 
plea  of  not  guilty  would  admit  the  warranty,  but  deny  the  breach. 
(See  Rules  Hil.  T.  4  Will.  IV.,  Assumpsit  and  Case,  And  see 
above,  pp.  284,  5,  and  S17,  note  (g). 

(e)  See  per  Buller,  J.,  S  T.  R.  57 ;  per  Bayley^  J.,  4  C.  & 
P.  46. 

(/)  8  Man.  &  Ry.  4 ;  1  Stark.  N.  P.  C.  505. 

{g)  Cave  V.  Coleman^  3  Man.  &  Ry.  2. 
.    {h)  Button  V.  C order 9  7  Taunt.  405. 

(t)  Medina  v.  Stoughton,  1  Salk.  210 ;  S.  C.  Holt,  208.  It  is 
said  in  Holt  and  Salkeld  that  the  chief  justice  took  the  distinc- 
tion, that  such  affirmation  amounted  to  a  warranty  only  when 
the  seller  was  in  possession  at  the  time  ;  for  if  the  seller  be  out 
of  possession^  then  there  is  room  to  question  his  title.  But  the 
distinction  has  been  doubted  (3  T.  R.  57,  58,  per  BuHer,  J.)  ; 
and  it  is  not  adverted  to  in  the  report  of  the  case,  1  Ld.  Raym. 
593.  See  Bull.  N.  P.  80 ;  1  Salk.  211,  n. ;  Robinson  v.  Anderton, 
Peake,  94. 
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Express  rant,  but  affirmed  that  he  "  believed  the  chattel  to 
be  sound,"  the  purchaser  may  declare  as  upon  a 
warranty  that  the  chattel  was  sound  to  the  best  of 
the  vendor's  knowledge  (A). 

Piwf.  The  imdertaking  by  the  vendor  may  be  proved 

by  a  receipt,  containing  the  terms  of  the  warranty, 
and  signed  by  the  vendor  (/) ;  or,  by  the  invoice  or 
bill  of  parcels  in  which  the  goods  are  stated  to  be 
of  a  particular  quality  or  description  (jn).  It  is  suf- 
ficient if  the  warranty  is  acknowledged  in  a  subse- 
quent letter  written  by  the  defendant  to  the  plain- 
tiff, referring  to  his  representations  made  at  the 
time  of  the  sale  (w).  But  if  the  plaintiff  attempts 
to  show  that  a  document,  which  contains  the 
alleged  warranty,  is  part  and  parcel  of  the  original 
contract,  he  must  establish  a  distinct  connection 
between  them :  thus,  where  the  agreement  was,  to 
deliver  a  vessel  and  stores  according  to  the  inven- 
tory^ and  it  appeared  that  the  sellers  had  carefully 
endeavoured  to  make  a  distinction  between  the 
description  and  the  enumeration,  both  of  which 
were  contained  in  an  advertisement,  it  was  held, 
that  the  whole  description  contained  in  the  adver- 
tisement could  not  have  been  intended  to  be 
embodied  in  the  agreement,  but  that  the  word 

(A:)  Woodv.  Smith,  5  Man.  &  Ry.  124;  S.  C.  M.  &  Malk. 
539. 

(l)  Skrine  v.  Elmore,  2  Camp.  407  ;  see  7  Bingh.  574. 
(to)  Bridge  v.  Wain,  1  Stark.  N.  P.  C.  504. 
(n)  Salmon  v.  Ward,  2  C.  &  P.  211. 
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**  inventory  '*  was  to  be  taken  in  its  ordinary  sense^  Express 
and  referred  only  to  the  enumeration  (o). 

But  it  is  not  every  representation  on  the  part  of  wi.atrepre- 
the  seller  which  will  constitute  an  undertaking  on  do"not 
which  he  will  become  legally  liable.     Mere  vague  warranty? 
expressions  used  by  the  seller  at  the  time  of  the 
sale  will  not  amount  to  a  warranty;  ''for  every 
one  in  selling  of  his  wares  will  affirm  that  his  wares 
are  good"  (/>) :  and  the  rule  is,  therefore,  that  sim'- 
flex  commendatio  non  obligat.    *'  A  seller  is  not 
liable  if  he  merely  makes  use  of  those  expressions 
which  are  usual  to  sellers,  who  praise  at  random 
the  goods  that  they  are  desirous  to  sell ;  for  the 
buyer  ought  not  to  have  relied  upon  such  vague 
assertions*' (^).    And  no  action  can  be  maintained, 
where  the  seller  did  not  intend  to  give  an  absolute 
warranty,  but  merely  to  express  an  opinion ;  there- 
fore, where  the  defendant  inserted  in  the  catalogue 
of  sale  the  name  of  a  celebrated  artist  as  the 
painter  of  a  particular  picture,  which  was  proved 
not  to  be  the  fact,  but  no  fraud  was  imputed,  he 
was  held  not  liable  (r).     So,  where  the  vendor,  in 
the  sale  of  a  horse,  declared  that  he  knew  nothing 
further  of  him  than  he  gathered  from  the  pedigree 


(o)  Freeman  v.  Bakery  2  Nev,  &  Man,  446. 
(p)  Chandelor  v.  Lopus^  Cro.  Jac.  4;  Arnott  v.  Hughes,  181^, 
M.  S,  cited  Chit.  Contr,  359  (2nd  Ed.). 
(jq)  Sugd.  Vend.  p.  3, 
(r)  Jendwme  v.  Slade,  %  Esp.  572. 

Z 
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Expresi      which  he  received  from  the  former  owner,  it  was 

wamntj. 

held,  that  the  vendor  was  not  liable,  though  the 
age  was  falsely  stated  in  the  pedigree  (s).  So,  where 
the  horse  sold  was  warranted  sound,  and  repre- 
sented to  be  of  a  certain  age,  it  was  held  that  the 
vendor  did  not  intend  to  warrant  the  age(<)« 

wheii  The  warranty  of  the  seller  must  be  at  the  time 

nwde. 

of  the  sale,  and  not  afterwards  (u)  \  for  a  subsequent 
warranty,  although  express,  is  void  for  want  of 
consideration,  neither  does  the  buyer  then  take 
the  goods  upon  the  credit  of  the  seller's  asser- 
tion (<r).  And  if  there  is  a  written  memorandum 
of  the  contract  subsequently  drawn  up,  containing 
the  alleged  warranty,  and  no  express  evidence  of 
warranty  on  the  occasion  of  making  the  bargain,  it 
is  a  question  for  the  jury  whether  the  warranty 
formed  part  of  the  original  contract,  or  whether 
the  insertion  was  merely  an  after-thought  (y).  But 
it  will  be  intended,  unless  the  contrary  appear  on 
the  declaration,  or  be  made  to  appear  in  evidence, 
that  the  warranty  and  the  contract  were  made  at 
the  same  time(z). 

(s)  Dmlop  v.  Waughf  Peake,  123. 

(0  Budd  V.  Faimaner,  5  C.  &  P.  78 ;  S.  C.  8  Bingh.  48. 

(u)  Crosse  v.  Gardner^  Holt,  5 ;  Fope  v.  Lewt/nSt  Cro.  Jac.  680. 
See  2  Ld.  Raym.  1120  ;  Dyer^  76  a. 

(jr)  S  fil.  Comm.  166  \  Finch,  L.  189. 

(y)  Fairmaner  v.  Budd,  7  Bingh.  574 ;  S.  C.  5  M.  &  Payne,  554. 

(z)  Moor  V.  Russell,  Skinn.  104 ;  S.  C.  (nom.  Mem  t.  RiUsd,) 
2  Show.  284.    See  Howlefs  ease,  Latch,  150. 
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But  a  warranty  made  before  the  sale  is  good ;  Espress 
as,  where  the  seller  warrants  the  chattel  and  fixes 
the  price,  and  then  the  buyer  takes  time  to  con- 
sider for  two  or  three  days,  and  afterwards  comes 
and  gives  the  seller  his  price  («).  So,  a  prospective 
warranty,  as  that  a  horse  shall  be  sound  at  a  future 
period,  is  valid  (A).  But  if  the  purchaser  relies  on 
a  warranty  ^ven  on  a  prior  occasion,  he  must  dis- 
tinctly connect  it  with  the  subsequent  contract, 
and  show  that  the  representation  was  intended  to 
be  continuing ;  therefore,  a  warranty  upon  a  con- 
tract of  sale  which  is  afterwards  broken  off,  will 
not  extend  to  a  subsequent  bargain  of  sale  of  the 
same  chattel  (c).  Again,  if  a  written  memorandum 
of  the  contract  of  sale  be  drawn  up,  the  buyer 
cannot  give  evidence  of  prior  representations  by 

(a)  Per  Holt,  C.  J.,  Lysneyv.  Selby,  2  Ld.  Raytn.  1120. 

(6)  Liddard  v.  Kain,  2  Bingb.  183.  And  see  per  Lord  Mans- 
field,  C.  J.,  in  Eden.  v.  Parkison,  2  Dougl.  735  :  "  There  is  no 
doubt  but  you  may  warrant  a  future  event.''  So  in  Com.  Dig. 
Action  on  the  Case  for  a  Deceipi  (A.  11),  it  is  said,  that  warranty 
may  extend  to  a  future  time,  as  that  sheep  are  sound  and  shall 
continue  so  for  a  year.  See  Vin.  Abr.  Actions,  (A.  c.),  1,  citing 
Kmg  V.  Brayne,  Trin.  39  Eliz.  B.  R«  But  it  is  otherwise  laid 
down  by  Blackstone  (3  Com.  166) :  ^<  Also  the  warranty  can  only 
reach  to  things  in  being  at  the  time  of  the  warranty  made,  and 
not  to  things  infuturo :  as,  that  a  horse  is  sound  at  the  time  of 
buying  of  him,  not  that  he  xoill  be  sound  two  years  hence.*' 

(c)  Anon.9 1  Stra.  414 (  Dyer«  76  a;  see  Cro.  Jac.  197,  So, 
in  Com.  Dig.  Action Jbr  Deceit  (A.  11)  '•  The  warranty  must  be 
made  upon  the  bargain ;  therefore,  if  a  man  affirm  himself  owner, 
and  sell  seven  days  afterwards,  deceit  does  not  lie  upon  this 
affirmance. 

z2 
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^[JJJ^^  the  vendor  by  way  of  warranty ;  though  an  action 
might  lie  for  the  deceit.  Thus,  if  a  representation 
of  quality  has  been  made  by  the  seller  before  the 
sale,  and  a  subsequent  written  agreement  does  not 
refer  to  such  representation,  the  buyer  cannot 
recover  on  the  ground  that  the  chattel  does  not 
accord  with  the  representation  (rf).  So,  the  plaintiff 
cannot  recover  on  an  undertaking  of  the  defendant 
that  the  goods  shall  accord  with  a  sample  exhi- 
bited, if  there  is  a  sale-note  which  is  silent  as  to 
the  sample  (e):  and,  conversely,  where  the  sale 
is  by  sample,  this  excludes  evidence  of  any  war- 
ranty, other  than  that  the  bulk  and  sample  shall 
correspond  (/).  So,  where  an  instrument  describ- 
ing the  vessel  sold  as  "  copper-bolted  "  was  invalid 
under  the  register-acts,  and  a  bill  of  sale  was 
afterwards  executed  in  which  this  description  was 
not  contained,  it  was  held,  that  the  bill  of  sale  was 
the  only  proof  of  the  contract,  and  that  the  plain- 
tiff therefore  could  not  recover  on  the  ground  that 
the  ship  was  not  copper-bolted  (g^). 

(d)  Pickering  V.  Dowson,  4  Taunt.  779.  It  is  said,  that,  *<  where 
the  whole  matter  passes  in  parolf  aH  that  passes  may  sometimes 
be  taken  together  as  forming  part  of  the  contract :  though  not 
always,  because  matter  talked  of  at  the  commencement  of  a  con- 
tract may  be  excluded  by  the  language  used  at  the  termination ;'' 
2  B  &  C.  634 ;  5  Bingh.  543. 

(e)  Meyer  V.  Everthf  4  Gampb.  22 ;  Gardiner  v.  Gray,  4  Campb. 
144 ;  Tye  v.  Fynmore,  3  Campb.  462  ;  Hope  v.  Atkins^  1  Price, 
143. 

(/)  Parkinson  v.  Lee^  2  East,  314. 
(g)  Kain  y.  Old,  2  B.  &  C.  627 
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If  an  agent,  or  servant,  to  whom  the  vendor  has  Expresi 

warmuty. 

entrusted  the  chattel  to  be  sold,  gives  a  warranty 
to  the  purchaser  at  the  time  of  the  contract,  the 
principal  will  be  bound ;  thus,  if  a  master  sends  By  agent  or 
his  servant  with  a  horse  and  gives  directions  about 
the  sale,  the  servant  thereby  becomes  the  accredited 
agent  of  his  master,  and  his  representation  at  the 
time  of  the  sale  is  evidence  as  part  of  the  transac- 
tion (A).     So,  it  is  said  in  Viner,  if  the  servant  of  a 
tavemer  sells  wine  to  another,  which  is  corrupted^ 
an  action  lies  against  the  master,  though  he  did 
not  command  his  servant  to  sell  it  to  this  particu^ 
lar  person  («)•     The  authority  to  warrant  is  im- 
plied from  the  general  authority  to  sell  the  chattel ; 
and  it  is  not  necessary  to  give  evidence  of  special 
instructions  to  that  effect  (A:).  Yet,  if  the  agent  had 
a  special  authority,  and  in  giving  a  warranty  to  the 
purchaser  exceeds  that  authority,  the  principal  will 
not  be  bound  (/).    A  distinction,  indeed,  has  been 
taken  between  horse-dealei*s  and  others :  it  is  said, 
that,  if  a  horse-dealer  sends  his  servant  to  sell,  and 
the  servant  contrary  to  his  instructions  warrants, 
the  horse-dealer  would  be  bound ;  but  a  private 

(A)  See  per  Lord  Elienborongh,  C.  J.,  5  Esp.  74.  And  further, 
as  to  the  express  and  implied  authority  of  the  agent,  8iq}ra,  p.  215. 

(i)  Vin.  Abr.  Actions  (S.  b.),  3. 

{k)  Alexander  v.  GUfson,  2  Campb.  555 ;  Aunquist  v.  Ditcheil^ 
3  Esp.  64  ;  S.  C.  2  Campb.  556,  n. 

(0  Fenn  v.  Harrison,  4  T.  R.  177.  See  5  T.  R.  757  j  1  Esp* 
ll2  ;  2  Or.  &  Mees.  392  ;  Paley,  Ifr.Sc  A.  204,  209. 
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Expnu      person  would  not  be  bound  by  the  unauthori2sed 

warranty  of  an  agent  or  servant  (m). 
wwrantj  To  bind  the  vendor-principal  the  warranty  of 
mJubb at  the  agent  must  have  been  made  at  the  time  of  the 
the  sale.  Sale  (») ;  therefore,  where  at  the  time  of  making 
.  the  representation  nothing  was  said  as  to  price,  it 
was  held,  that,  as  the  contract  was  not  then  com- 
pleted, the  statement  by  the  agent  did  not  consti- 
tute a  warranty  (o).  And  if  there  has  been  a 
previous  bargain  between  the  vendor  and  pur- 
chaser, in  which  nothing  is  said  about  warranty, 
the  vendor  will  not  be  bound  by  subsequent  state- 
ments of  the  servant  or  agent  who  was  entrusted 
to  deliver  the  chattel (jt?).  So  it  is,  where  the  vendor 
has  given  a  warranty  originally,  and  the  agent, 
without  authority,  alters  the  terms  of  the  war- 
ranty (^).  On  the  same  principle,  in  sales  by 
auction,  where  there  are  written  or  printed  par- 
ticulars of  sale,  the  subsequent  statements  of  the 
auctioneer,  contradicting  or  varying  the  particu- 
lars, will  not  bind  the  principal  (r). 

(m)  See  per  Lord  Eldon,  Ch.,  in  Bank  of  Scotland  v.  Watson,  1 
Dow.  45  ;  andp^  Bapiey,  J.,  in  Pickering  v.  Busk,  15  East,  4d« 

(n)  See  7  Bingh.  574.  For,  as  it  has  been  already  stated,  p. 
338,  the  warranty  of  the  vendor  himself  must  be  at  the  time  of 
the  contract. 

(o)  Helyear  v.  HawJee,  5  Esp.  72.  See  Peto  v.  Hague,  5  Esp. 
135  ;  Phil.  Ev.  99. 

(p)  Woodinv.  Burford,  2  Cr.  &  Mees.  391. 

{q)  Strode  v.  Dyson,  1  Smith,  Rep.  400. 

(r)  Shelton  v.  LivtuSi  2  Cr.  &  Jer.  411.  See  the  cases  cited 
above,  p.  153,  note  (A). 
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The  plaiotiff  most^  in  general,  prove  the  con*  Expmt 
tract  and  the  warranty  according  to  the  allegations         ^* 
in  the  declaration. 

Thus  if  part  of  the  consideration  be  omittedj  it  Variance  in 
is  a  &tal  variance ;  as,  where  two  horses  were  sold 
by  one  entire  bargain,  the  warranty  extending  to 
both,  and  the  purchaser  declared  on  the  sale  of 
one(^).  So,  where  the  contract  was,  that  the 
plaintiff  should  purchase  the  horse  for  ^55,  part 
of  which  was  to  be  returned  on  a  contingency, 
and  the  purchaser  declared  on  an  absolute  con«> 
tract  to  purchaser  for  £55,  it  was  held  a  vari- 
ance (/).  So,  where,  on  the  exchange  of  two 
horses,  the  parties  mutually  gave  a  warranty  of 
soundness,  the  plaintiff  was  nonsuited  because  he 
had  not  alleged  in  his  declaration  that  he  had  war- 
ranted his  own  horse  sound ;  such  warranty  form*- 
ing  a  part  of  the  consideration  for  the  defendants 
undertaking  (u).  But  if  the  consideration  was  in 
e£Eect  the  same  as  that  declared  upon,  it  is  suf- 
ficient :  therefore,  where  the  agreement  was,  that 
the  plaintiff  should  give  thirty  guineas  for  the 
horse,  and  that  the  defendant  should  purchase  a 
horse  from  the  plaintiff's  brother  for  fourteen 

(«)  Symonds  v.  Carr^  1  Campb.  361 ;  S.  P,  Hart  v.  Di^oHi 
Selw.  N.  P,  104.  It  is  immaterial  whether  the  action  was  laid 
in  assumpsit  or  in  tort,  Weall  v.  King^  \%  East,  45S. 

(0  Blytk  V.  Bmnpion,  3  Bingh.  472.  See  Dur^tou  v.  TutbaHi 
cited  3  T.  R.  67.    See  above  as  to  Variance,  p.  223. 

(m)  Cross  V.  Bartlett,  3  M.  &  Payae,  537. 
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Eipms      guineas^  the  difference  only  to  be  paid  by  the  plaintiff, 
wainniy.    .^  ^^  j^^j^  ^^^  ^j^.^  might  be  declared  upon  as  an 

agreement  to  purchase  for  thirty  guineas;  since 
the  parties  agreed  to  consider  the  second  horse  as 
fourteen  guineas  in  their  mode  of  reckoning  the 
payment  (j:*).  So,  where  the  consideration  was 
stated  to  be  sixty  guineas,  but  the  bai^ain  proved 
was,  that  the  plaintiff  should  give  that  sum,  ^'  and, 
if  the  horse  was  lucky,  £&  more  or  the  buying  of 
another  horse,''  it  was  held  to  be  no  variance; 
because  the  substantial  and  operative  part  of  the 
consideration  was  sufficiently  alleged^  and  the 
additional  item  was  too  vague  to  constitute  a  legal 
obligation  (^). 
When  the  In  statiug  the  terms  of  the  warranty  and  the 
tuSglnu "  extent  of  the  undertaking,  it  is  sufficient  if  the 
plaintiff  set  forth  in  his  declaration  those  parts 
which  are  relevant  to  the  breach  {z).  **  It  is  a  very 
different  thing  whether  the  plaintiff  state  truly 
those  parts  of  a  contract  the  breach  of  which  he 
complains  of,  though  other  parts  not  material  to 
the  question  be  not  stated ;  or,  whether  he  state 
any  part  of  it  untruly :  for  then  it  appears  to  be 
a  different   contract  *'(«).      If  the  warranty  be 

(x)  Hands  v.  Burton,  9  East,  349 ;  S.  P.  Brown  v.  Fry,  Selir. 
N.  P.  632  (8th  Ed.). 

{s)  Outhmg  V.  Lynn,  2  B.  &  Ad.  232 ;  Cafoe  V.  tokman,  i 
Man.  &  Ry.  2. 

{z)  Miles  V.  Shemrdt  8  feast,  7.  See  per  Abbott,  C.  J.,  4  B. 
&  A.  391.    Supra^  p.  226. 

(a)  Per  Lawrence,  J.,  6  East,  9. 
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stated  inaccurately,  it  will  be  a  variance :  there-  Eiprew 
fore,  where  the  pMntiflF  declared  on  a  general  '"""'^' 
warranty  of  a  horse,  and  the  proof  was  of  a  war- 
ranty  in  every  respect  escept  a  kick  on  the  kg,  it 
was  held  fatal  (i) ;  although  the  breach  complained 
of  was>  that  the  horse  had  the  dropsy,  and  was  un- 
sound in  other  respects  unconnected  with  the 
lameness.  This  case,  however,  has  been  disap- 
proved of;  and,  in  a  late  case  similar  in  circum- 
stances, where  a  general  warranty  was  declared 
upon,  whereas  it  appeared  in  proof  to  have  been 
a  qualified  one,  but  the  qualification  was  not  in- 
volved in  the  alleged  breach,  Alderson  B.  allowed 
an  amendment  (c)* 

2.  Implied  Warranty. 

The  maxim  caveat  emptor  applies  to  the  pur-  implied 
chaser;  therefore,  to  charge  the  vendor,  the  under-  ZhLuwei!* 
taking  must  be  express,  and  in  general  a  warranty 
will  not  be  implied  in  law  in  the  sale(£/)  or  ex« 
change  (e)  of  a  chattel.  An  opinion  formerly  pre- 
vailed that  a  warranty  might  be  presumed  from  the 
extent  of  the  price  given ;  but  this  has  long  been 
exploded  (/).    Accordingly,  although  a  fair  mer- 

(h)  Jones  v.  C<nDl€if,  4  B.  &  C.  445 ;  S.  C.  6  D.  &  R.  533* 
See  Morris  v.  LUhgoct  2  Smith,  Rep.  395k 
(c)  Hemmwg  v.  Parn/,  6  C.  &  P.  580. 
{d)  BagUhok  v.  Walters^  3  Campb.  154. 
(e)  La  Ncuville  v.  Nourse,  3  Campb.  35  L 
(/)  %  Easti  322, 
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impiM  chantable  price  have  been  given,  the  law  will  raise 
no  implied  warranty  that  the  goods  shall  be  of 
merchantable  quality  (^). 


waifinty. 


There  are  some  cases,  however,  in  which  the 
law  will  imply  a  warranty :  thus,  it  should  seem 
that  in  every  contract  of  sale  it  is  an  implied  con- 
Good  title,  dition,  unless  the  contrary  be  expressed(A),  that 
the  seller  can  make  out  a  good  title  to  the  chattel 
8old(i). 

(g)  ParkmoH  v.  Lee,  2  East,  314.    See  0  Campb.  351. 

{h)  See  Spratt  v.  Je/ery,  10  B.  &  C.  249. 

(i)  Rohmitm  r.  Anderton,  Peake,  94 ;  Peto  ▼.  Bladet,  5  Taunt. 
657 ;  Crosse  ▼.  Gardner,  Carth.  90 ;  S.  C.  1  Show*  68,  Comb* 
142»  S  Mod.  261  ;  Fumis  v.  Leicester,  Cro.  Jac.  474.  So  it  is 
laid  down  by  Blackstone  (2  Com.  451)  :  "A  purchaser  of  goods 
may  have  a  satisfaction  from  the  seller,  if  be  sells  them  as  his 
owDf  and  the  tkle  prores  deficieiit»  without  any  expresa  warranty 
for  that  purpose."  And  in  3  Com.  166 : — '^  In  contracts  for 
sales,  it  is  constantly  understood  that  the  seller  undertakes  that 
the  commodity  he  sells  is  his  own ;  and  if  it  proves  otherwise,  an 
action  on  the  case  liea  against  him  to  recover  damages  for  this 
deceit."  Ace.  Com.  Dig.  Actum  on  the  Case  for  a  Deceit,  (A.  8). 
But  see  Earfy  v.  Garrett,  9  B.  &  C.  932,  per  Uttledale,  J. ;  MedxML 
V.  Stoughton,  1  Salk.  110 ;  Spripgwell  v.  Allen,  Aleyn^  91 ;  and  2 
East,  443,  n. ;  Turner  v.  Brent,  12  Mod.  245  ;  Dak's  case,  Cro. 
Eliz.  44.  The  older  cases  in  general  seem  to  assome  that  there 
is  no  implied  warranty  of  good  title :  but  probably  this  may  have 
been  because  the  only  two  species  of  actions  of  this  nature^ 
formerly  recognised,  were,  an  action  on  an  express  warranty,  and 
an  action  for  deceit — the  lattet  requiring  knowledge  on  the  part 
of  the  vendor. 

It  has  been  recently  determined,  that,  in  a  contract  for  the  sale 
of  the  unexpired  residue  of  a  term,  there  is  an  implied  under- 
taking to  make  out  the  lessor's  title  to  demise,  as  well  as  that  of 
the  vendor  to  the  lease  itself;  Souter  v.  Drake,  5  B.  &  Ad.  99Zf 
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AgaiD^  a  warranty  may  be  presumed  from  the  implied 
non-compliance  of  an  usage  of  trade  to  specify  "" 
certain  defects.    Thus^  where  it  was  proved  to  be  By  usage  of 

trade* 

a  custom  of  trade^  in  the  sale  of  pimento  (and 
other  drugs)j  if  sea-damaged^  to  express  this  in  the 
catalogue  of  sale^  it  was  held  that  the  defendant^ 
who  had  sold  a  quantity  of  sea-damaged  pimento 
without  notifying  the  deterioration^  was  Uable  to 
the  purchaser,  and  that  the  implied  contract  was 
in  effect  a  sale  of  the  drugs,  as  and  for  drugs  that 
were  not  sea-damaged  (A;).  So,  where  sheep  were 
£k)ld  as  '^  stock,"  and  by  the  custom  of  the  trade 
''  stock*'  were  understood  to  be  sheep  that  were 
sound,  this  was  held  to  amount  by  implication  to 
a  warranty  of  soundness  (/). 

Again,  in  every  contract  to  supply  a  manu-  chattel  sold 
factured  article  for  a  particular  purpose,  there  is  p^Jrpow.  ^ 
an  implied  warranty  that  it  will  answer  the  pur- 
pose to  which  it  is  to  be  appUed.     '^  The  law 
r^olves  itself  into  this,  that,  if  a  man  sells  gene* 

1002  ;  S.  C.  3  N.  &  M.  40.  The  cases  of  Gtcillim  v.  Stone,  3 
Taunt.  483,  George  v.  Priichard,  Ry.  &  Moo.  417,  contra,  can- 
not be  supported ;  See  5  B.  &  Ad.  1000,  1002.  And  see  Purvis 
▼.  Rayer,  9  Price,  488 ;  S.  C.  1  Sugd.  Vend.  335,  (9th  Ed.). 
It  should  seem  that  i  fortiori  a  warranty  of  title  ought  to  be 
implied  in  sales  of  chattels  personal ;  for  the  reason  formerly 
^yen  for  the  rule  that  there  was  no  implied  warranty  in  the  sale 
of  an  estate  was,  that  the  purchaser  might  inspect  the  title- 
deeds  and  satisfy  himself  as  to  the  title.  See  a  MS.  note  in  3 
T.  R.  57,  in  Lincoln's  Inn  Library. 

{h)  Jones  v.  Bvwden,  4  Taunt.  847. 

(/)  Anon*  cited  by  Heathf  J.,  4  Taunt.  853. 
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Implied  rally^  he  undertakes  that  the  article  sold  shall  he 
fit  for  some  purpose ;  if  he  sells  it  for  a  particular 
purpose^  he  undertakes  that  it  shall  be  fit  for  that 
particular  purpose ''(w).  Therefore,  where  copper 
was  sold  for  the  purpose  of  sheathing  a  ship,  and 
the  defendant  undertook  "  to  supply  the  purchaser 
well,"  it  was  held  that  the  plaintiff  might  recover 
on  an  implied  warranty ;  the  copper  supplied  under 
the  contract  being  proved  to  have  been  utterly  un- 
serviceable, and  to  have  lasted  only  four  months, 
instead  of  four  years,  the  average  duration  (n). 
On  the  same  principle,  where  the  commodity  is 
purchased  for  the  purpose  of  sale,  it  is  an  implied 
condition  that  it  shall  be  saleable  (o);  especially 
where  it  is  intended  to  be  shipped  for  a  foreign 
market,  and  the  purchaser  has  no  opportunity  of 
u]8pection(;>). 

Mow  de-         But  where  the  purchaser  relies  upon  such  im- 

claredupoD.       ^  *  ^*^ 

plied  warranty,  he  ought  to  frame  his  declaration 
accordingly.  Thus,  where  the  plaintiff  declared 
on  a  general  warranty,  that  certain  plates  of  copper* 

(tn)  Per  Best,  C.  J.,  6  Bingh.  546.  See  4  B.  &  C.  11 5 ;  Lmg 
V.  Fidgeon,  6  Taunt.  108  ;  Gra^  v.  Coxj  1  C.  &  P.  186. 

(ft)  Jones  V.  Bright,  5  Bingh.  53S ;  S.  C.  Dan.  &  Lloyd, 
Af  ere.  Ca.  804.  Abbott,  C.  J.,  said  that  there  was  some  diversity 
of  opinion  on  the  subject ;  See  4  B.  &  C.  115. 

(o)  Gardiner  v.  Gray,  4  Campb.  144:  Hokombe  v.  Hewson,  2 
Campi).  891.  See  Bridge  v.  Wdn,  1  Stark.  N.  P.  C.  504) 
Cooper  V.  TwyHU,  8  Campb.  286yn.    See  Cro.  Jac.  197* 

(p)  Lomg  V.  Ftdgeon^  4  Campb.  169.    See  id*  144. 
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sheathing  supplied  by  the  defendant  should  be  of  impHed 
good,  sound,  substantial  and  serviceable  quality,  ''""*"  ^' 
and  the  proof  was,  that  there  had  been  no  express 
warranty,  but  that  the  copper  had  been  sold  at  the 
market-price  as  "  sheathing-copper"  for  coppering 
a  ship, — ^it  was  held,  that,  although  the  copper 
was  proved  to  have  been  utterly  unserviceable  and 
unfit  for  the  purpose  required,  the  plaintiff  could 
not  recover,  as  a  general  warranty  could  not  be  in- 
tended to  arise  front  such  a  contract  (^). 

II.  THE   BRBACH. 

In  an  action  on  an  express  warranty,  it  is  imma-  Breach, 
terial  whether  the  seller  was  ignorant  or  cognizant 
of  the  defect ;  therefore,  if  a  man  warrants  a  horse, 
he  does  so  at  his  own  peril,  if  the  horse  was  un» 
sound  at  the  time  of  the  sale,  though  he  knew  it 
not(r).  And  even  if  it  be  alleged  in  the  declara- 
tion that  the  vendor  was  aware  of  the  defect,  the 
allegation  is  immaterial  and  need  not  be  proved ; 
whether  the  action  be  laid  in  assumpsit  or  in 
case  (s) :  but  if  no  express  warranty  is  relied  on, 

(q)  Gray  v.  Cox,  4  B.  &  C.  108 ;  S.  C.  6  D.  &  R.  200. 

(r)  Jnon,  LofR,  146.  For  the  rule  is,  that,  either  express  war- 
ranty without  knowledge,  or  knowledge  without  warranty,  will 
make  the  vendor  liahle.   See  1  Dougl.  21,  n. 

(«)  Williamson  v.  Alison^  2  £ast>  146  ;  Greskam  v.  Postan^  2 
C.  &  P.  540 ;  Anon.  v.  PurchasCf  cited  2  East,  448 ;  Denison  v. 
Ralphtonf  1  Ventr.  366|  per  Curiam, 
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Breach,  and  the  plaintiff  sues  in  an  action  for  the  deceit, 
the  scienter  being  the  gist  of  the  action>  must  be 
both  charged  and  proved(0« 

In  considering  the  proof  necessary  to  support 
the  breach,  the  e.vtent  of  the  warranty  becomes  a 
matter  of  inquiry;  and  this  may  be  narrowed  by 
either  express  or  imphed  qualification. 

I.  Extent — generally. 

1.  Express  Qualification. 

When  the  warranty  is  qualified  in  respect  of 
the  subject  warranted,  or  in  respect  of  the  time  to 
which  it  extends^  the  vendor  will  not  be  liable  be- 
yond, 

Qoaiifica-  Thus,  in  the  following  warranty : — "  To  be 
SUBJECT-  sold,  a  black  gelding,  five  years  old;  has  been 
constantly  driven  in  the  plough ;  warranted :"— it 
was  held  that  the  warranty  extended  to  soundness 
only,  and  not  to  age  (2^)  And  a  similar  decision 
was  given,  where  the  warranty  was  contained  in 
a  receipt  as  follows : — "  Received  of  J.  S.  (the 
plaintiff)  <£10  for  a  grey  four-years'  old  colt,  war- 
ranted sound  in  every  respect  f — the  age  being 


{()  Dowding  V.  Mortimer^  It  Bast,  450,  n. ;  Homcastk  v,  Moatt 
1  C.  &  P.  166.— Supra, 
(»)  Richardson  v.  Browrh  1  Bingh.  344 ;  S.  C.  8  B.  Moore,  3S8. 


MATTER* 
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held  to  be  mere  matter  of  description  (x).  So,  Bretcb, 
where  a  horse  is  sold  with  a  warranty  of  sound- 
ness, and  a  representation  of  the  place  from  which 
he  came,  it  will  be  sufficient  if  he  answers  the 
general  warranty  of  soundness,  though  the  place 
be  misdescribed (t,).  On  the  same  principle,  where 
the  seller  declines  to  warrant,  further  than  express- 
ing his  own  opinion,  he  will  only  be  liable  on  a 
warranty  that  the  chattel  is  sound  to  the  best  of 
his  knowledge  and  belief  (^z) ;  or,  where  he  repre- 
sents it  according  to  a  written  description  which  he 
himself  has  received,  but  for  the  truth  of  which  he 
does  not  vouch,  he  is  not  liable  if  the  written  de- 
scription be  false  (flf). 

However,  where  the  defendant  relies  on  a  sub- 
sequent condition  qualifying  and  limiting  the  war- 
ranty, he  must  distinctly  show  the  connection  (i), 
and  that  the  qualification  related  to  the  whole  war- 
ranty, or  at  least  to  the  particular  breach  com- 
plained of  (c).  And  the  qualification  must  consist 
with  the  general  terms  of  the  undertaking :  thus, 
where  a  ship  was  warranted  '' copper-fastened," 
but  by  the  agreement  the  purchaser  was  to  take 


(ar)  Budd  v.  Fairmanner,  8  Bingh.  48  ;  S.  C.  1  M.  &  Sc.  74. 

(y  )  Per  Lord  Eldon,  Ch.,  Geddes  v.  Pennington^  5  Dow,  164. 

(z)  Wood  V.  Smith,  5  Man.  &  Ry.  124 ;  S.  C.  M.  &  Malk.  539. 

(a)  Dunhp  v.  Waugh,  Peake,  12S. 

(6)  Best  V.  Osborne,  2  C.  &  P.  74. 

(c)  Buchanan  v.  PamshaWi  %  T.  R.  745. 
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Bmch.  her  **  with  all  faults/'  it  was  held  nevertheless  that 
the  vendor  was  liable  on  his  warranty,  the  vessel 
being  proved  to  be  only  partially  copper-fasten- 
ed (^);  since  the  agreement  to  take  a  chattel  '^  with 
all  faults*'  must  be  understood  to  mean^  with  all 
faults  which  it  may  have  consistently  with  its  being 
the  thing  described  (e). 

Qoaiifica-  Again,  where  the  vendor  has  expressly  restricted 
Tm  " ''  his  Uability  on  his  warranty,  to  a  certain  period  of 
time,  he  will  be  discharged  after  such  period  has 
elapsed ;  as,  where  on  the  sale  of  a  horse  a  war- 
ranty of  soundness  is  given,  to  continue  in  force  for 
twenty-four  hours  only  (/),  or,  until  a  reasonable 
trial  has  been  exercised  by  the  purchaser  (g*).  In 
the  absence,  however,  of  such  a  limitation,  the 
vendor  will  be  liable  at  any  time  after  the  sale, 
provided  that  the  unsoundness  existed,  though 
undetected,  at  the  time  of  the  warranty  (A).  And 
if  the  vendor  relies  on  a  condition  restricting  the 
time  of  taking  advantage  of  the  breach,  he  must 
give  specific  proof  to  this  effect  (i),  and  that  the 

((0  Shepherd  ▼.  Kam,  5  B.  &  A.  £40. 

(e)  5  B.  &  A.  241.--Supra. 

\f)ByxMter  v.  Richardson,  1  Ad.  &  Ell.  508,  514.  Seed 
Esp.  £71. 

(g)  Adams  v.  Richards,  %  H.  Bl.  573. 

{h)  See  8  Bingh.  454;  Ry.  &  Moo.  137,  8.  It  is  sufficient  to 
charge  the  vendor  if  the  cause  existed  at  the  time  of  the  bargain ; 
see  below,  p.  859,  n. 

(t)  Buchanan  ▼.  Pamsham^  2  T»  R,  745. 


CHAP.  III.J  ACTION  ON  WARRANTY.  353 

condition  was  part  of  the  sale  (A),  and  that  the  Breach, 
plaintiff  had  notice  thereof  (/).  Although  the 
vendor  is  not  liable  on  a  general  warranty  for 
defects  arising  subsequently^  and  not  existing  at 
all  at  the  time  of  the  sale(iw),  yet  it  would  seem 
that  a  liability  may  arise  upon  a  warranty,  which, 
by  express  agreement,  is  prospective,  and  contem- 
plates defects  not  in  esse  at  the  time  of  the  con- 
tract (w). 

2.  Implied  Qualification. 

A  general  warranty  will  not  be  held  to  extend  implied 
to  defects  or  blemishes  visible  to  a  common  ob-  uom  ^*' 
server.     Tindal  C.  J.  observed,  that  "  the  older  vuibie  de- 
books  lay  it  down,  that  defects  apparent  at  the  ^^^' 
time  of  the  bargain  are  not  included  in  a  warranty 
however  general,  because  they  can  form  no  subject 
of  deceit  or  fraud;  and  originally  the  mode  of 
proceeding  on  a  breach  of  warranty  was  by  an 
action  of  deceit  grounded  on  a  supposed  fraud  :  a 
party,  therefore,  who  should  buy  a  horse,  knowing  . 
it  to  be  blind  in  both  eyes,  could  not  sue  on  a 

4k}  Best  V.  Osborne,  2  C.  &  P.  74  ;  S.  C.  1  Ry.  &  Moo.  296  ; 
1  C.  &  P.  632. 

(I)  See  1  Ad.  &  Ell.  508,  510 ;  Mesnard  v.  Jldridge,  3  Esp. 
271. 

(m)  Bluett  V.  Osborne,  1  Stark.  N.  P.  C.  384  ;  Geddes  v.  Pen- 
fiington,  5  Dow,  160,  164;  Eaves  v.  Dixon,  2  Taunt.  343;  see 
8  Biogh.  457. 

(w)  See  above,  p.  339. 

A  A 
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Breach.  general  warranty  of  soundness  "  (o).  Thus,  where 
a  visible  defect  was  disclosed  to  the  plaintiff  at  the 
time  of  the  contract,  and  was  the  cause  of  a  mate- 
rial reduction  of  the  price  set  upon  the  chattel,  it 
was  held  that  this  could  not  be  included  in  a 
general  warranty  of  soundness  (/>).  The  ground 
of  this  decision,  and  of  the  general  doctrine,  seems 
to  be,  that,  where  the  defect  is  patent,  the  buyer  is 
presumed  to  have  been  aware  of  it,  unless  the  con- 
trary appear,  and  therefore  that  it  cannot  be 
intended  that  such  defect  was  meant  by  the  parties 
themselves  to  be  included  in  the  warranty  {q) ;  not 
that  the  vendee  is  barred  on  account  of  his  own 
laches  in  neglecting  to  examine  and  ascertain  whe- 
ther such  obvious  defect  existed.  Accordingly, 
where  the  plaintiff  declared  on  a  warranty  that  the 
horse  sold  by  the  defendant  should  be  sound  wind 
and  limb,  and  averred  that  the  horse  had  but  one 
eye  &c,,  and  it  was  objected  in  arrest  of  judgment 
that  the  want  of  an  eye  was  a  visible  thing, 
whereas  the  warranty  extended  only  to  secret  infir- 
mities, the  Court  nevertheless  gave  judgment  for 
the  plaintiff,  because  the  jury  had  found  that  the 
defendant  did  warrant  (r). 

(o)  7  BiDgh.  605 ;  and  see  Dyer  v.  Hargravcy  10  Yes.  Jud. 
507,  per  Sir  W.  Grant,  M.  R. 

{p)Marg€t8on  v.  Wr^ht,  5  M.  &  Payne,  606,  S.  C.  7  Bingb. 
603. 

iq)  See  2  Stark.  Ev.  905,  note  (i/),  (2nd  Ed.). 

(r)  Butterfeild  v.  Burrows,  1  Salk.  211. 


CHAP,  III.]  ACTION  ON  WARRANTY.  355 

Again,  where  the  peculiar  circumstances  of  the  Breach, 
case  remove  the  presumption  of  knowledge  on  the 
part  of  the  buyer,  a  defect,  though  otherwise  visi- 
ble and  obvious,  would  be  held  to  be  included  in  the 
general  warranty.  Thus,  it  is  said  in  the  Year-Books, 
that,  although  the  defect  be  apparent,  as  that  a 
horse  warranted  perfect  wants  an  eye,  this  does  not 
discharge  the  seller,  if  the  purchaser  also  be  blind(s) ; 
so,  if  the  horse  be  bought  without  being  exhibited 
to  the  purchaser  (0-  And  the  defect  must  be  imme- 
diately obvious  to  common  observation,  not  such  as 
requires  particular  investigation  to  discover.  Thus, 
"  if  cloth  be  warranted  of  such  a  length,  when  it  is 
not,  there  an  action  on  the  case  lies  for  damages ; 
for  that  cannot  be  ascertained  by  sight,  but  only 
by  collateral  proof,  viz.  the  measuring  it  "(^)-  ^^» 
where  there  is  at  the  time  of  the  sale  a  patent 
defect,  such  that  it  may  be  the  possible  cause  of  a 
subsequent  unsoundness,  such  unsoundness  will  be 
held  to  have  been  included  in  the  warranty.  Thus, 

(«)  Vin.  Abr.  Actions  (A.  c.)  7.  See  Bro.  Abr.  Disceit,  pi.  29, 
citing  11  £.  4.  6 — ^^Per  Fairfax  ;  if  a  man  sells  cloths  of  a  mur- 
rey colour,  and  warrants  that  they  are  blue,  it  is  a  void  warranty ; 
for  it  is  apparent  by  the  view.  But  per  Brian;  if  the  vendee  be 
blind,  in  such  case  disceit  lies." 

(t)  2  Stark.  Ev.  905,  note  (u),  (2nd  Ed.). 

(u)  3  Bl.  Com.  465.  So,  it  is  laid  down  in  Vin.  Abr.  Actions 
(Z.  b.)  15.  <*  If  one  sells  a  horse  that  is  blind  and  warrants  him 
to  be  sound,  no  action  lies,  because  the  purchaser  may  see  whe- 
ther he  be  blind  or  not ;  but  otherwise  where  he  has  a  disease  in 
the  eye  which  cannot  easily  be  discerned." 

A  A  2 
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Br(*a<h.  where  in  the  sale  of  a  horse  it  was  disclosed  to  the 
plaintiff  at  the  time  of  the  contract  that  the  animal 
bad  a  **  splint/'  and  on  the  trial  it  appeared  in  evi- 
dence that  some  splints  occasion  lameness^  and 
others  do  not,  so  that  the  purchaser  cannot  be 
certain  at  the  time  whether  lameness  will  be  the 
necessary  consequence^ — it  was  held,  that  a  lame- 
ness subsequently  arising  from  the  splint,  was  a 
breach  of  a  general  warranty  of  soundness  (ct). 

II.  Extent — Particular  Breach —  Warranty  of  a 

Horse. 

As  many  questions,  necessarily  inapplicable  to 
the  subject  of  general  warranty,  arise  in  respect  of 
warranties  in  sales  of  horses,  this  particular  sub- 
ject may  be  separately  considered. 

Warranty  of  Xhc  plaintiff  must  prove  positively  that  the 
horse  was  unsound  at  the  time  of  the  sale ;  it  is 
not  sufficient  to  give  such  evidence  as  to  induce  a 
mere  suspicion  of  unsoundness (^).  The  question 
of  soundness  or  unsoundness  is  a  question  pecu- 
liarly fit  for  the  consideration  of  a  jury ;  and  the 

^■■M  ■■■■■  ■  ^m     '  "^  *         — ■■         ■       ■—    ■■■■■■■■  ■  ^—   ■■■^■^■»iii*.l  ■■■■ ' 

(x)  Margetson,  v.  JVright,  8  Bingh.  45'i.  S.  C.  1  M.  &  Scott, 
622.  See  an  old  case  similar  in  circumstances,  Dorrington  v, 
Edwards,  (2  Roll.  Rep.  188 ;  S.  C.  Vin.  Abr.  Actions  [Z.  b.]  14.) 
"  If  a  horse  be  sold  warranted  sound,  whereas  he  is  shoulder- 
pitched  and  has  splints  upon  his  legs,  an  action  lies  ;  for  these  int- 
perfections  are  not  Subject  to  the  view  rvithout  some  ski/L** 

(y)  Eaves  v.  Dixon^  2  Taunt*  343. 
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Court  refused  to  interfere,  where  evidence  had  been  Warranty  of 
given  on  both  sides,  and  the  judge  who  tried  the 
cause  declared  he  would  have  been  better  satisfied 
had  the  verdict  been  the  other  way(^).  Where 
there  has  been  a  special  warranty,  the  vendor  will 
be  liable  for  a  partial  breach :  thus,  proof  that  a 
horse  is  a  good  drawer,  will  not  satisfy  a  warranty 
that  *'  he  is  a  good  drawer  and  pulls  quietly  in 
harness  "  {a). 

Upon  the  question  of  what  constitutes  a  breach 
of  a  general  warranty  of  soundness,  a  variety  of 
cases  have  been  decided. 

It  was. ruled  by  Eyre,  C.  J.,  that  a  mere  tempo-  Temporary 
rary  injury  or  hurt,  which  is  capable  of  being  '"''"'^* 
speedily  cured  or  removed,  is  not  a  breach  of  a 
general   warranty   of   soundness  (A).      But    Lord 
Ellenborough  held,  that  any  infirmity,  of  such  a 
nature  as  to  render  the  animal  less  fit  for  present 
use,  constituted  an  unsoundness,  and  that  it  was 
not  necessary  to  be  either  permanent  or  incur- 
able (c) ;  such  as  a  temporary  lameness  or  cough  (</),  Lameness. 
or  a  ''  snap"  in  the  eye, — which  is  explained  to  Cough. 

(2)  Lewis  V.  Peake,  7  Taunt.  153.     Gibbs,  C,  J.,  mentioned  a 
similar  case,  ib,  154*.    And  see  8  B.  Moore,  33. 

(a)  Colt  herd  v.  Puncheon,  2  D.  &  R.  10. 

(b)  Garment  v.  Barrs,  2  Esp.  673. 

(c)  Elton  V.  Jordan,  1  Stark.  N.  P.  C.  127  ;  Elton  v.  Brogden, 
4  Campb.  281. 

(d)  1  Stark.  N.  P.  C.  127.     Shillitoe  v.  Claridge,  2  Chit.  Rep, 
425.  "  See  King  v.  Price,  id.  416. 
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Warranty    mean  Rii  iDJuiy  arising  from  a  slight  blow(e).    It 
•^'—     has  been  held  that,  under  a  general  warmuty, 
Cribbiiing.  *'  crib-biting"  is  not  an  unsoundness;  although  it 
was  proved  to  be  the  result  of  indigestion  in  the 
animal,  and  sometimes  an  indication  of  incipient 
disease^  leading  to  unsoundness  (/).     And  mere 
Bad  shape,  baduess  of  shape,  though  a  possible  cause  of  sub- 
sequent lameness,  is  not  an  unsoundness  (^).     So, 
RoariDg.      it  has  been  held  that  *'  roaring  "  is  not  an  unsound- 
ness, where  it  merely  results  from  a  bad  habit,  or 
from  any  cause  which  does  not  interfere  with  the 
general  health  and  muscular  powers  of  the  ani- 
mal (A).     But  it  is  otherwise  where  the  "  roaring" 
is  symptomatic  of  organic  disease  (/).     And  in  a 
case  where  it  was  proved,  that  the  disorder  arose 
from  the  neck  of  the  wind-pipe  being  too  narrow 
for  accelerated  respiration,  (being  frequently  pro- 
duced by  sore  throat  or  other  topical  inflamma- 
tion,) and  was  then  of  such  a  nature  as  to  incom- 
mode a  horse  very  much  when  pressed  to  his 

(e)  Morris  v.  Lithgoe,  2  Smith  Rep.  396. 

(/)  Brcennenburgh  v.  Haycock,  Holt,  N.  P.  C.  630.  But  it  is 
said  that  "  crib-biting''  has  been  held  to  be  a  vice  within  the  mean- 
ing of  a  warranty  that  the  horse  "  was  free  from  vice ;"  Paul  v. 
Hardtoick,  Hil.  T.  1831,  MS.,  cited  Chit.  Contr.  368,  note  (/), 

(2nd  Ed.). 

(g)  Dickenson  v.  FoUett,  1  M.  &  Rob.  299.  But  if  lameness 
were  actually  produced,  though  indirectly,  it  would  be  a  breach  of 
the  warranty.    See  id.  300  ;  8  Bingh.  454 ;  infra,  p.  359  («). 

{h)  Bassett  v.  Collis,  2  Canipb.  523,  cor.  Lord  Ellenborough, 
C.  J.     The  same  was  ruled  by  Mansfield,  C.  J.,  ibid. 

(f)  Ibid. 
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speed, — Lord  Ellenborough  held  that  this  consti-  Warranty 
tuted  an  unsoundness  (Ar).     It  has  been  held  that  q^^^^_  ' 
a  horse  which  is  "  chestfoundered "  is  unsound  (/).  f**""^^'^*'- 
With  respect  to  "thrushes,"  "splints,"  and  "  quid-  Quidding. 
ding,"  it  has  been  said  that  a  diversity  of  opinion 
prevails,  and  that,  from  the  contradictory  evidence 
given  by  veterinary  surgeons  respecting  the  nature 
of  these  infirmities,  no  general  rule  on  the  subject 
can  be  laid  down(m).     But  from  a  subsequent 
decision  it  may  be  collected,  that  a  "  splint"  is  not  spiint. 
in  itself  an  unsoundness,  as  the  nature  of  the  in- 
firmity appears  to  be  that  it  may  or  may  not,  ac- 
cording to  circumstances,  be  the  efficient  cause  of 
lameness ;  yet,  that,  if  proof  be  given  at  the  trial 
that  lameness  has  actually  been  produced  by  the 
splint,  although  there  may  have  been  no  symptoms 
of  lameness  at  the  time  of  the  contract,  the  plain- 
tiff will  be  entitled  to  recover («).     A  "  nerved" 
horse  is  unsound ;   the  operation  of  "  nerving"  Nerving. 

(k  Onslow  V.  Eames,  2  Stark.  N.  P.  C.  81. 

(/)  Atterhury  v.  Fatrmatmer,  8  B.  Moore,  32. 

(m)  %  Cainpb.  524,  n. 

(fi)  Margetson  v.  Wright,  1  M.  &  Scott,  622 ;  S.  C.  8  Bingh. 
454.  See  per  Tindal,  C.  J.,  1  M.  &  Sc.  627 ;  "  The  jury  found, 
that,  although  the  horse  exhibited  no  symptoms  of  lameness  at 
the  time  when  the  contract  was  made,  he  had  then  upon  him  the 
seeds  of  unsoundness  arising  from  the  '  spUnt.'  ....  if  the  lame- 
ness complained  of  had  proceeded  from  a  new  or  dififerent  splint, 
or  from  the  old  splint  taking  a  new  direction  in  its  growth  so  as 
to  affect  a  sinew,  not  having  affected  one  before,  such  a  lameness 
would  not  have  been  within  the  warranty ;  for  it  would  not  have 
constituted  a  present  unsoundness  at  the  time  of  the  warranty 
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wamnty  being  the  dividing  of  a  nerve  in  the  leg,  usually 
performed  in  order  to  relieve  the  animal  from  the 
pain  arising  from  a  disease  in  the  foot(o). 


daimiges. 


III.  DAMAGES. 

Amoont  of  The  plaintiff  is  in  general  entitled  to  recover  in 
respect  of  all  losses  which  have  resulted  immedi- 
ately from  the  breach  of  warranty  (/>).  Thus, 
where  a  warranty  had  been  given  on  the  sale  of  a 
chain-cable,  it  was  held,  that  the  plaintiff  might 
recover  the  value  both  of  the  cable  itself,  and  of 
an  anchor  which  had  been  attached  thereto,  and 
which  had  been  lost  by  the  breaking  of  a  link  in 
the  cable  (q).  So,  where  the  vendee  has  been  in- 
duced by  the  warranty  of  the  defendant  to  sell  the 
chattel  with  a  warranty  to  a  third  party,  and  the 


made  ;  but  the  jury  find  that  the  very  splint  in  question  is  the 
efficient  cause  of  lameness."  In  a  recent  case  at  nisi  prius  it  was 
held  that  '*  bone  spavin/'  though  unattended  with  actual  lame- 
ness, was  an  unsoundness, — being  a  probable  cause  of  future 
lameness;  Watson  v.  Denton,  7  C.  &  P.  85. 

So,  where  several  sheep  had  been  sold  "  warranted  sound," 
and  it  appeared  that,  although  they  were  apparently  thriving  at 
the  time  of  the  sale,  the  greater  part  had  afterwards  died  from  a 
disease  called  the  '*  goggles," — Abbott^  C.  J.,  left  it  to  the  jury, 
'*  whether,  at  the  time  of  the  sale,  the  sheep  had,  existing  in 
their  blood  or  constitution,  the  disease  of  which  they  afterwards 
died ;  or  whether  it  had  arisen  from  any  subsequent  cause  ?"— 
Jol^  v.  Bendell,  Ry.  &  M.  136. 

(»)  Best  v.  Osborne,  Ry.  &  Moo.  290. 

(p)  2  Stark.  Ev.  p.  905,  (2nd  Ed.). 

(q)  BorradaiU  v.  Brunton,  2  B,  Moore,  582, 
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latter  sues  and  recovers  for  the  breach,  the  vendee  Damages, 
is  entitled  to  recover  the  costs  and  damages  of 
such   action    (the   defendant   having  had   notice 
thereof),  as  a  part  of  the  damages  which  he  has 
sustained  by  reason  of  the  false  warranty  (r). 

The  purchaser  is  not  bound  to  offer  to  return  where  the 
the  chattel  sold(^),  nor  is  the  vendor  bound  to  been  re- 
receive  it  if  offered  (0 '  but  if  the  purchaser  has 
actually  returned  it,  and  the  vendor  has  agreed  to 
accept  it,  the  measure  of  damages,  in  an  action  for 
the  breach  of  warranty,  necessarily  is  the  amount 
of  the  price   which   has   been  paid(w).     If  the  where  it 
chattel  has  not  been  returned,  the  measure  of  reTurned/ 
damages   is,  the   difference  between   the   actual 
value  of  the  goods  and  the  value  which  the  plain- 
tiff would  have  been  entitled  to  expect  had  the 
contract  been  faithfully  performed  (.r).    And,  as 

(r)  Lewis  v.  Peake,  7  Taunt.  153;  S.  P.  Pennell  v.  Woodbum^ 
7  C.  &  P.  1 17.  It  has  been  ruled,  that,  if  the  purchaser  resells 
with  a  warranty,  and  the  second  vendee  brings  an  action  against 
him  for  the  breach,  the  original  seller  is  a  competent  witness  for 
the  defendant ;  Brigga  v.  Cricks  5  Esp.  99 ;  Baldwin  v.  DixoUf 
1  M.  &  Rob.  59.  But  in  a  recent  case  it  was  ruled  contra;  Bist 
V.  Mountain^  1  M.  &  Rob.  302,  cor^  Aldersm^  B.,  1833. 

(s)  See  below,  p.  SQS, 

(t)  Supra,  p.  327,  et  seq.  and  328,  note  (/). 

(»)  Crevwell  v.  Coare,  1  Taunt.  566.  Bridge  v.  Wain,  1  Stark. 
N.  P.  C.  504. 

(x)  Bridge  v.  Wain,  1  Stark.  N.  P.  C.  504.  See  3  Esp.  84. 
Or,  the  difierence  between  the  actual  value  and  the  price  given; 
see  1  Taunt.  568.     There  seems  to  be  a  possible  distinction  be- 
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DaiiMges.  the  purchaser  is  at  liberty^  if  be  choose,  to  resell 
whereiihas  thc  chattel  (^),  hc  may  recover  the  difference  be- 
'  tween  the  price  given  by  him  and  the  price  re- 
ceived on  such  resale  (z),  and  also  the  expenses  of 
keep  (if  any,  as  in  the  sale  of  a  horse),  for  a  rea- 
sonable time,  for  the  purpose  of  reselling  to  the 
best  advantage (tf).  Whether  the  time  of  keeping 
is  reasonable  or  not,  is  a  question  for  the  jury  (6) ; 
it  seems,  however,  that  in  every  case  the  purchaser 
will  be  entitled  to  some  allowance  for  the  keep(c). 

Waiver.  Delay  in  making  the  objection  will  not  prejudice 

the  plaintiff's  right  to  recover  damages  for  the 
breach  of  warranty  (d) ;  nor  will  the  vendor  be 
permitted  to  give  evidence  of  a  custom  of  trade, 
that  the  purchaser  is  precluded  from  objecting  to 

tween  the  two :  for  it  may  be,  that,  had  the  vendor  duly  per- 
formed his  stipulated  agreement,  the  value  of  the  chattel  to  the 
vendee  would  have  been  greater  than  die  price  he  undertoolc  to 
give. 

(y)  See  next  page,  note  (/). 

(z)  M'KenzieY.  Hancock,  Ry.  &  Moo.  436.  See  1  Taunt.  568. 

(a)  EUk  V.  Ckinnoek,  7  G.  &  P.  1 69.  Ry.  &  M.  436  ;  4  Nev. 
&  Man.  195.  King  v.  Price,  %  Chit.  Rep.  416  5  Selw.  N.  P« 
657,  <8th  Ed.). 

{b)  Chesterman  v.  Lamb,  2  Ad.  &  Ell.  129  ;  S.  C.  4  Nev.  & 
Man.  195. 

(c)  See  per  Denman,  C.  J.,  2  Ad.  &  £11. 132.  But  Mansfield, 
C.  J.  said,  that  the  plaintiff  could  not  recover  fbr  the  keep,  unless 
he  had  previously  tendered  the  horse ;  1  Taunt.  567;  2  Campb. 
82. 

(d)  Freeman  v.  Bakery  5  C.  &  P.  475,  483  ;  2  Nev.  &  Man. 
446. 
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the  goods  unless  he  has  notified  his  disaffirmance  Dannget. 
immediately  (e);  or  a  custom  that  he  is  bound  to 
accept  an  allowance  for  the  inferior  quality  (/). 
Nor  is  the  purchaser  bound  to  offer  to  return  the 
chattel (^).  For,  although,  after  acceptance  and 
acquiescence  on  the  part  of  the  purchaser^  a  breach 
of  the  warranty  does  not  work  such  a  rescission 
of  the  contract  as  to  enable  him  to  sue  for  money 
had  and  received  (A),  or  to  set  up  the  breach  in 
bar  of  an  action  for  the  price  (i),  yet,  keeping  the 
chattel  is  not  such  a  waiver  of  the  breach  as  to 
discharge  the  vendor's  liability  on  his  express 
undertsJsing  :  because  "  no  length  of  time  elapsed 
after  the  sale  can  alter  the  nature  of  a  contract 
originally  false  "(Ar).  So,  the  vendee  is  not  pre- 
cluded from  recovering,  by  a  resale  of  the  chattel  (/), 
nor  by  keeping  it  after  discovering  the  defect,  and 
using  means  to  cure  such  defect,  so  as  to  put  the 

(e)  Yeats  v.  Pirn,  2  Marsh.  141. 

(/)  Hibbert  v.  Shee,  1  Campb.  113. 

(g)  Fielder  v.  Starkin,  1  H.  Bl.  17 ;  Buchanan  v,  Pamshaw,  2 
T.  R.  745.  See  3  Esp.  84 ;  Anon.,  cited  by  WHles,  J.,  1  H.  Bl. 
20. 

(A)  Supra,  p.  328,  note  (/). 

(i)  Supra,  p.  268. 

(it)  Per  Lord  Loughborough,  C.  J.,  1  H.  Bl.  1 9.  And  if  the 
vendor  has  filed  a  bill  for  the  price,  and  the  purchaser  has  paid 
the  money  without  disputing  the  claim,  this  is  not  such  an  acqui- 
escence as  to  bar  his  action ;  Jeudwine  v.  Slade,  2  Esp.  573. 

(0  Selw.  N.  P.  657,  (8th  Ed.)  ;  2  Ad.  &  Ell.  132.  See  9  B. 
&  C.  265 ;  4  Man.  &  Ry.  208. 
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chattel  in  a  different  plight  from  that  in  which  it 
was  at  the  time  of  the  sale(m). 

But,  if  the  express  agreement  was,  that  the 
vendor  should  take  back  the  chattel  if  on  trial  it 
should  be  found  not  to  correspond  with  the  war- 
ranty, the  purchaser  cannot  recover  damages  for 
the  breach  of  warranty  if  he  has  kept  it  for  a 
longer  period  than  is  necessary  for  trial  (»).  And, 
even  in  the  absence  of  such  an  agreement,  the  not 
giving  notice  will  afford  a  strong  presumption 
against  the  buyer  (not,  that  he  has  waived  the 
breach,  but)  that  the  chattel  at  the  time  of  the 
sale  had  not  the  defect  complained  of,  and  will 
make  the  proof  on  his  part  more  difficult  (o) :  thus, 
where  the  vendor  warranted  certain  saffron  to  be 
of  merchantable  quality,  and  the  vendee  kept  it 
for  six  months  and  sold  part,  it  was  held,  in  an 
action  for  the  breach,  to  be  properly  left  to  the 
jury  to  infer  that  the  article  was  such  as  the  plain- 
tiff intended  to  purchase  (p). 

(m)  PatteshaU  v.  Tranter,  4  Nev.  &  Man.  649. 

(ft)  Adams  v.  Richards,  ft  H.  Bl.  573.  The  stipulation,  that  a 
trial  shall  be  allowed,  wiU  be  intended  to  mean  a  reasonable  trial; 
id.  574. 

(o)  Per  Lord  Loughborough,  C.  J.,  1  H.  Bl.  19.  See  1  Ad.  & 
Ell.  42.  In  2  Marsh.  143,  Gibbs,  C.  J.,  said,  "  that  the  plaintiff 
did  not  make  his  complaint  at  first,  might  lead  to  a  conclusion 
that  the  damage  did  not  exist  at  the  time  of  the  sale." 

(p)  Prosser  v.  Hooper,  1  B.  Moore,  106.  Especially  where  a 
low  price  had  been  given,  u/.  , 
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CHAP.    I. 

RIGHTS  AND  LIABILITIES  OF  VENDOR  IN  RESPECT  OF 

PARTNERS  OF  VENDEE. 

Apurchaseby  one  partner  binds  the  firm  («);  even  Purchase 
if  the  purpose  to  which  the  goods  are  intended  to  plrmer 
be  applied,  be  fraudulent  against  the  co-partners,  plUtne^r? 
provided  that  the  seller  be  not  a  party  to  the 
fraud  (A).     The  general  rule  is,  that  a  partner  may 
bind  his  co-partners  in  all  transactions  relating  to 


(a)  Hyat  v.  Hare,  Comb.  383;  Coll.  Partn.  215.  So,  in  the 
drawing,  accepting,  or  indorsing  of  bills  ;  Swann  v.  StecUy  7  East, 
210;  Baker  V.  Charlton,  Peake,  80;  Wintle  v.  Crowther,  1  Cr. 
&  Jer.  316 ;  Carolina  Bank  v.  Case,  8  B.  &  C.  427 ;  unless  there 
be  covin  and  collusion  on  the  part  of  the  plaintiff,  Sherriffw  Wilks, 
1  East,  48. 

(6)  Bondv,  Gibson,  1  Caropb.  185  ;  Rapp  v.  Latham,  2  B.  &.A. 
795. 
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Extent  Qf  the  partnership  (c) ;  or  in  the  words  of  Lord 
Kenyon,  "  one  partner  may  pledge  the  credit  of 
the  firm  to  any  extent."  And  no  private  under- 
standing, or  express  arrangement^  among  the 
partners  themselves^  with  the  view  of  limiting 
their  liability,  can  avail  them  in  respect  of  third 
parties  without  notice  (d). 

I.  HOW  PARTNERSmP  LIABILITY  MAY  BE  CREATED. 

« 

Persons  may  become  liable  as  partners,  as  well 
where  the  legal  relation  of  partnership  actually 
subsists  inter  se,  as  where  the  relation  is  implied 
from  the  fact  that  they  have  held  themselves  out 
to  the  world  as  partners  (e).  And  the  liability  may 
be  founded  either  on  the  ground  of  a  general 
trading  partnership,  or  the  course  of  dealing  in  a 
particular  transaction.  Therefore  partnership  lia- 
bility may  be  considered  under  two  heads,  viz. 
partnership  in  name  and  partnership  in  interest. 
Under  the  former  are  included, — the  general  case 
of  nominal  partners  of  a  firm,  whether  really 
interested  or  not,  and  the  particular  case  of  parties 

(c)  See  1  East,  48 ;  2  B.  &  A.  679.  Anon.  v.  Lajifield,  1 
Salk.  292. 

(d)  Waugh  V.  Cmxer,  2  H.  Bl.  235 ;  Sandilands  v.  Marshy  2 
B.  &  A.  679,  per  Lord  Tenterden,  C.  J, ;  Rex  v,  Dodd,  9  East, 
527,  per  Lord  Ellenborough,  C.  J.;  Gleadon  v.  Tinkler^  Holt, 
N.  P.  C.  586 ;  Biggs  v.  Felhws,  Dan.  &  Lloyd,  Merc.  Ca.  121. 

(e)  See  Dickenson  v.  Falpy,  10  B.  &  C.  140 ;  S.  C.  5  M,  &  Ry. 
126;  Hoare  v.  Dawes^  1  Dougl.  37.1 ;  Braithwake  v.  Skofield,  9 
B.  &  C.  401 ;  Coll.  Partn.  p.  3. 
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holding  themselves  out  as  partners  in  any  individual  9'*?*'^n  of 
transaction.  Under  the  latter  are  included, — the 
general  case  of  dormant  or  secret  partners  in  a 
firm  (who  are  decided  to  be  liable  when  discover- 
ed), and  the  particular  case  of  parties  becoming 
liable  as  partners  in  an  individual  transaction,  on 
the  ground  of  a  participation  in  the  profits  and 
losses  of  the  adventure  (/). 

1.  Partners  in  Name. 

A  nominal  partner,  or  one  who  allows  his  name  Nominal 
to  be  used,  is  liable,  although  he  may  not  partici-  "^^^^  *"  * 
pate  in  the  profits  (^).  Thus  a  clerk  whose  name 
has  been  used  in  the  firm  with  his  own  consent,  is 
liable,  though  he  receive  a  fixed  salary,  and  have 
no  share  in  the  profits  (A).  "  Where  a  person 
allows  his  name  to  appear  in  a  firm,  exposed  to  the 
public  over  a  shop-door,  or  to  be  used  in  printed 
invoices  or  bills  of  parcels,  or  to  be  published  in 
advertisements,  the  knowledge  of  the  party  that 


(/)  A  partner  in  name  is  held  liable  on  the  ground,  that,  by 
holding  out  as  partners  persons  not  in  fact  interested,  a  false 
appearance  of  credit  and  responsibility  might  be  assumed  : — while 
the  liability  of  partners  in  interest  is  founded  on  this,  that  they 
lessen  that  fund  on  which  the  creditor  relies  for  payment. 

(g)  Ex  parte  Watson,  19  Ves.  Jun.  459.     Yet,  upon  a  plea  of 
abatement  for  nonjoinder^  evidence  may  be  given  to  show  that  the 
nominal  partner  was  not  really  interested.     See  the  distinction, 
Kell  V.  Nainby,  10  B.  &  C.  21  ;  Davenport  v.  Rackstrow,  1  C. 
&  P.  89. 

(h)  Guidon  v.  Robertson,  2  Campb.  302. 
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Pwtnen  n  his  Dame  IS  used,  and  his  assent  thereto,  is  the  very 
"*"*'        ground  upon  which  he  is  estopped  from  disputing 

his  liability  as  a  partner  "(0*  ^^  ^^  ^^^  necessary 
that  the  vendor  at  the  time  of  the  sale  should  be 
aware  of  the  partnership,  to  enable  him  to  sue  the 
nominal  partner  (A:).  But  if  he  had  notice  of  the 
stipulation  that  the  nominal  partner  should  not  be 
liable  for  losses,  he  is  concluded  from  recovering 
against  him  (/). 

Holding  On  the  same  principle,  where  the  defendant  has 

out  iianic  M 

•  partner  ia  allowcd  his  name  to  be  held  out  to  the  plaintiff,  as 
n^tu.  a  partner  in  a  particular  transaction,  he  will  be 
equally  liable  in  respect  of  such  transaction,  as  if 
he  had  universally  represented  himself  to  be  a 
partner.  Lord  Kenyon,  C.  J.  thus  lays  down  the 
law  ; — "  Although  in  point  of  fact  parties  may  not 
be  partners  in  trade,  yet  if  one  so  represents  him- 
self, and  by  that  means  gets  credit  for  goods  for 
the  other,  both  shall  be  liable  "(^w;.  And  Parke,  J. 
says,  "  If  it  can  be  proved  that  the  defendant  has 
held  himself  out  to  be  a  partner,  not  to  the  world, 
for  that  is  a  loose  expression,  but  to  the  plaintiff 
himself,  or  under  such  circumstances  of  publicity 
as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it 

— — ^^^^^^-^— ^— ^— ^—    ■  ■rB_M  ■-■-  I  II       r-  1  —        -"       ■  I  I     II  I       -^^ 

(t)  Fox  V.  Clifton,  6  Bingh.  794,  per  Tindaly  C.  J.     See  per 
Bayhy,  J.,  Vere  v.  Ashby,  10  B.  &  C.  296. 
(Jc)  Young  V.  AxteU,  2  H.  BJ.  242. 
(/)  Aldenon  v.  Pope,  1  Campb.  404,  n. 
(m)  De  Berkom  v.  Smithy  1  Esp.  30. 
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and  believed  him  to  be  a  partner,  he  would  be  Partners  in 
liable  in  all  transactions  in  which  he  engaged  and 
gave  credit  to  the  defendant  upon  the  faith  of  his 
being  such  partner  "(w^. 

2.  Partners  in  Interest. 

Participation  in  profits  creates  a  partnership  Dormant 
liability.  A  dormant  or  secret  partner  is  decided  h>m"" '" 
to  be  liable  jointly  with  the  ostensible  partner  as 
soon  as  the  partnership  is  discovered  (o).  The 
liability  however  of  a  dormant  partner  ceases, 
without  further  public  notice^  by  his  act  of  quitting 
the  firm,  at  least  in  respect  of  those  subsequently 
dealing  with  the  firm,  and  who  never  were  aware 
that  he  was  a  partner  (p). 

The  same  rule  holds  in  particular  transactions  Partidpa. 
as  in  general  trading  partnerships,  whether  the  profits  in 

_________^_  particular 

transac- 
(»)  Dickenson  v.  Valpy^  10  B.  &  C.  140,  141.  tions. 

(o)  Robinson  v.  Wilkinson,  3  Price,  538 ;  Hubert  v.  Nelson^ 
Davies  B.  L.  p.  8 ;  Chuck  ex  parte,  8  Bingh.  469 ;  S.  C.  1  M. 
&  Sc.  615  ;  Ruppell  v.  Roberts,  4  Nev.  &  Man.  81,  Yet  a  plea 
in  abatement  for  nonjoinder  of  such  partner  as  defendant  could 
not  be  supported,  Mullett  v.  Hook,  M.  &  Malk.  88,  Stans/ield 
V.  Levey,  3  Stark.  N.  P.  C.  8.  {Dubois  v.  Ludert,  5  Taunt  60J>, 
being  overruled,  De  Mantorty,  Saunders,  1  B.  &  Ad.  398.)  Nor 
is  be  obliged  to  join  as  co-plaintiff,  Lhyd  v.  Archbowle,  2  Taunt. 
324,  MaxctnoH  v.  GUlett,  2  Taunt.  325,  n. ;  but  he  may  join  or 
not  at  his  option,  Cothay  v.  Fennell,  10  B.  &  G.  671,  S.  C.  Lloyd 
&  Welsby,  Merc.  Ca.  297. 

(p)  Carter  v.  Whalley,  1  B.  &  Ad.  1 1 ;  Heath  v.  Sansom,  4  B. 
&  Ad.  172;  S.  C.  1  Nev.  &  M.  104;  Evans  v.  Drummond,  4 
Esp.  89. 

B  B 
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Partners  in  party  Feceivcs  the  profits  to  his  own  use(5'),  or  as 
trustee  for  another  (r).  And  although  the  agree- 
ment among  the  parties  themselves  may  be  that 
such  person  shall  not  be  liable  to  risk  or  loss,  this 
is  immaterial,  because  a  participation  in  the  profits 
will  by  presumption  of  law  make  him  liable  for  the 
losses(*).  Thus,  an  agreement  between  two  mer- 
chants to  divide  equally  the  commissions  on  the 
sale  of  all  goods  recommended  by  one  to  the  other, 
makes  them  liable  as  partners  (^>.  Nor  is  it 
material  whether  the  purchase  was  joint  or  sepa- 
rate, provided  the  adventure  was  joint  (2^).  There- 
fore it  may  happen  that  each  party  may  not  (as 
between  themselves)  possess  any  interest  in  the 
goods  purchased  on  the  account  of  the  other,  and 
yet  both  be  liable  for  the  price  to  the  seller (i'). 
Thus,  an  agreement  between  J.  S.  and  another, 

(q)  Browne  v,  Gibbins,  5  Brown  P.  C.  491  ;  Goode  v.  Harmon^ 
5  B.  &  A.  147  ;  Tench  v.  Roberts,  6  Madd.  145,  n.  See  Londm 
Gas  Company  v.  Nicholls,  2  C.  &  P.  865. 

(r)  Wightman  v.  Tawnroe,  1  M.  &  S.  412. 

{s)  Ex  parte  Langdale,  18  Ves.  Jun.  300;  Waugh  v.  Carvefy 
2  H.  Bl.  ZSb,  247. 

{t)  Cheap  V.  Cramond,  4  B.  &  A.  663.  See  Green  v.  Beeskyt 
2  Bingh.  N.  S.  108. 

(u)  Gouthwaite  v.  Duckworth,  12  East,  421.  The  difTerence 
between  this  case  and  that  of  Saville  v.  Robertson,  4  T.  R.  720, 
was,  that  in  the  latter  neither  the  purchase  nor  the  adventure 
were  to  be  joint,  until  the  cargo  should  be  delivered  on  board, 
and  all  the  separate  parcels  of  goods  mixed.  See  12  East,  426; 
4  T.  R.  725.     And  see  Young  v.  Hunter,  4  Taunt.  582. 

(x)  Hesketh  v.  Blanchard,  4  East,  144 ;  Gouthwaite  v.  Duck- 
worth,  12  East,  421. 
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that  J.  S.  shall  purchase  goods,  and  receive,  instead  Partners  in 
of  brokerage,  a  share  in  the  profits,  and  bear  a 
certain  proportion  of  the  losses,  makes  J.  S.  a 
partner  in  respect  of  third  parties  (^). 

But  although  a  private  understanding  among  Exception, 

....  1  n  I*  1  where  ven- 

parties  participatmg  m  the  profits  of  an  adven-  dor  charged 
ture,  that  each  shall  be  liable  for  his  own  losses  sepurateiy. 
only,  cannot  affect  the  vendor,  yet,  if  the  vendor 
himself  has  notice  of  such  understanding,  and 
assents  to  it  expressly  or  tacitly,  he  cannot  after- 
wards fix  upon  each  purchaser  a  liability  for  the 
whole.  Thus,  where,  from  the  correspondence 
between  the  plaintiif  and  defendants,  and  from  all 
the  circumstances  of  the  case,  the  reasonable 
inference  to  be  drawn  was,  that  the  vendor  had 
considered  the  transaction  as  divisible,  and  had 
charged  each  party  for  a  separate  moiety,  although 
all  had  joined  in  giving  the  order,  it  was  held  that 
each  was  to  be  deemed  liable  for  his  own  share 
only ;  and  the  plaintiff  having  sued  them  jointly  on 
the  contract,  was  nonsuited  (^). 

Where,  in  point  of  fact,  there  was  no  participa- 
tion of  profits,  the  parties  will  not  be  liable  as 


{y)  Smith  v.  Watson,  2  B.  &  C.  401.  The  question  in  this 
case  was  between  the  parties  themselves,  whether  J.  S.  had  any 
interest  in  the  subject-matter  of  the  adventure ;  and  although 
this  was  decided  in  the  negative,  the  Court  agreed  that  he  would 
have  been  liable  to  third  persons  as  a  partner. 

(2)  Gibson  v.  Lupton,  9  Bingh.  297 ;  S.  C.  2  M.  &  Sc.  371. 
See  Battt/  v.  M'Cmdie,  3  C.  &  P.  202. 

BB  2 
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Partners  io  partners.  Thus,  a  mere  agreement  ambng  several 
persons  to  purchase  goods  in  the  name  of  one^ 
when  there  does  not  appear  to  be  any  joint  inte- 
rest in  the  re-sale,  will  not  make  any  but  the 
ostensible  buyer  liable  (a). 

Diititiction       A  rather  refined  distinction  is  taken  between  the 
Ii!are*Tn      case  where  the  party  actually  shares  in  the  profits, 
^^^■"^  and  the  case  where  he  receives  by  way  of  salary  a 
prolifs.^  ""   8^"^  proportioned  to  the  profits,  and  for  the  pay- 
ment of  which  he  in  some  degree  relies  on  the 
general  fund  (b) ;  in  the  latter  instance  he  is  de- 
cided not  to  be  liable  as  partner.     Thus,  a  remu- 
neration made  to  a  clerk  or  agent  by  a  portion  of 
the  sums  received  by  or  for  his  principal,  in  lieu  of 
a  fix6d  salary,  is  considered  to  be  nothing  more 
than  a  mode  of  payment  adopted  to  increase  or 
secure  exertion,  and  does  not  create  a  partnership 
liability  (c).     On  this  principle,  a  broker  who  by 
agreement  was  entitled  to  retain  all  the  money  he 
•   could  procure  for  the  goods  beyond  a  certain  sum, 
instead  of  receiving  a  fixed  per  centage,  was  de- 
cided not  to  be  a  partner (rf).     Ah  agreement  that 

(a)  Coope  V.  Eyre,  1  H.  Bl.  S7;  Saville  v.  Robertson,  4  T.  R. 
720. 

(b)  Watson  ex  parte,  19  Ves.  Jun.  461 ;  Hamper  ex  parte,  17 
Ves.  Jun.  404 ;  Grace  v.  Smith,  %  Bl.  Rep.  1000,  per  De  Grey, 
C.  J.  and  Blackstone,  J. 

(c)  Meyer  v.  Sharpe,  5  Taunt.  74.  See  per  Abbott,  C.  J.,  4 
B,  &  A.  670. 

(d)  Benjamin  v.  Porteus,  2  H.  Bl.  590,  (Eyre,  C.  J.,  dubitante). 
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the  defendant,  in  consideration  of  working  a  lighter.  Partners  iu 
should  receive  half  of  her  gross  earnings,  while 
the  owner  was  to  receive  the  other  half,  does  not 
make  defendant  liable,  as  a  partner,  for  repairs  (e) ; 
for  this  is  only  a  mode  of  paying  him  wages  for 
his  labour,  and  is  distinguished  from  a  participation 
of  profits  and  loss(/).  So,  an  agreement  by  a 
sailor  to  receive,  by  way  of  wages,  a  certain  propor- 
tion of  the  produce  of  the  voyage,  does  not  con- 
stitute him  a  partner  (^). 

II.  How  the  Liability  may  be  determined. 

Where  parties  have  contracted  the  legal  relation  Notice  of 
of  partnership,  they  must  give  notice  of  the  disso- 
lution in  order  to  get  rid  of  the  partnership  lia- 
bility (A).  It  is  said  that  the  publication  of  the 
dissolution  in  the  Gazette  would  be  a  suflScient 
notice  to  all  strangers,  without  proof  that  they 
have  seen  it(i);  at  all  events  to  persons  who  have 
not  previously  had  dealings  with  the  firm  (A:).     If, 

(e)  Dry  v.  Boswell,  1  Campb.  329. 

(/)  Fer  Lord  EUenhorough,  C.  J.,  id.  330  ;  see  per  Lord  El- 
knboroughf  Mair  ▼.  Glennie^  4  M.  &  S.  244. 

(g)  Wilkinson  v.  FraTkry  4  Esp.  1 82.  And  see  Wish  v.  Small^ 
1  Campb.  331,  n. ;  Rex  v.  Hartley,  Russ.  &  Ry.  Cr.  Ca.  R.  139 ; 
RexN.  Hoggins,  id.  145.  See  per  Best,  C.  J.,  Wkittington  v. 
Herring,  3  M.  &  P.  48. 

{h)  Gorham  v.  Thompson,  Peake,  42 ;  Jenkins  v.  Blizard,  1  Stark. 
N.  P.  C.  418 ;  Parkin  v.  Carruthers,  3  Esp.  248. 

(i)  Wright  V.  Pulham,  2  Chit.  Rep.  121.  But  see  Graham  r. 
Hope,  Peake,  1 54 ;  Godfrey  v.  Macauley,  id.  209,  n,  (3rd  Ed.) 

{k)  Godfrey  v.  TurnhuU,  1  Esp.  371.     If  notice  can  be  proved 


374  VENDOR  AND  THIRD  PARTIES.      [bK.  II.  PT.III. 

ceM:.iiunof  after  notice  of  dissolution  published  in  the  Gazette, 
the  name  of  the  retired  partner  be  used  with  his 
consent,  he  may  become  liable  upon  subsequent 
contracts  (/) ;  for  the  partnership  will  be  considered 
in  law  as  still  continuing,  on  the  same  ground  that 
nominal  partners  in  general  are  deemed  liable. 
But  a  retired  partner  will  not  be  liable,  if  his  name 
has  been  used  without  his  consent  (vi) ;  nor,  if  it 
be  used  merely  for  some  specific  and  temporary 
purpose  (n).  Again,  if  the  retired  partner  continue 
to  participate  in  the  profits,  the  partnership  will 
not,  in  reference  to  third  parties,  be  deemed  to  be 
at  an  end(o). 
Notice  of  Although  a  general  trading  partnership  may  not 
pStncnhip.  have  actually  existed,  yet  if  a  party  has  once  held 
himself  out  as  a  partner,  and  incurred  the  respon- 
sibilities,  he  will  continue  liable  until  he  has  done 
some  overt  act  to  rid  himself  of  the  liability  (p ). 
But,  where  the  seller  has  notice  that  the  party  has 

to  have  been  received  through  advertisement  or  otherwise,  it 
does  not  seem  necessary  to  prove  pubh'cation  of  the  dissolution  in 
the  Gazette  ;  Booth  v.  Quin,  7  Price,  19^.  A  dormant  partner 
need  not  give  notice  of  his  retirement  to  save  his  liability  io 
respect  of  persons  who  never  knew  that  he  was  a  partner  ;  Carter 
V.  Whalky,  1  B.  &  Ad.  11.  Supra,  p.  369. 

(/)  IVilUams  v.  Keats,  2  Stark.  N.  P.  C.  290 ;  Brawn  v.  Leonard, 
2  Chit.  Rep.  120. 

(ot)  Newsome  v.  Coles,  2  Campb.  617. 

(n)  M'lver  v.  Humble,  16  East,  169. 

(o)  Wilson  ex  parte,  Buck,  48. 

(p)  Douhkdau  v.  Muskett,  4  M.  &  P.  750  ;  S.  C.  7  Bingh.  110; 
Goode  V.  Harrison,  5  B.  &  A.  147. 
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disclaimed  the  partnership,  he  cannot  afterwards  Cessation  of 

i_  1  •       /  \  liabilitv. 

charge  him  [q). 

The  dissolution  of  partnership  will  not  in  general  Effect  of 

rr»      .  •  i  .•  /-  V  1  dissolution. 

atiect  pnor  transactions  (r);  yet  an  express  or 
implied  assent  on  the  part  of  the  parties  interested 
may  bar  their  right  against  the  retired  partner. 
Thus,  where  the  partnership  is  dissolved  after  the 
order  for  the  goods  is  given,  but  before  the  arrival 
of  the  consignment,  and  the  remaining  partner 
afterwards  receives  the  goods,  for  the  price  of 
which  the  vendor  takes  his  sole  acceptance,  the 
vendor  cannot  afterwards  support  any  claim 
against  the  retired  partner  (i).  So,  if  the  vendor 
agree  to  accept,  in  lieu  of  the  partnership  debt,  a 
bill  of  exchange  accepted  only  by  the  partner  still 
carrying  on  the  business,  or  other  similar  security, 
so  as  to  imply  that  he  accepts  the  remaining 
partner  as  his  sole  debtor, — such  agreement  will 
afford  a  defence,  by  way  of  accord  and  satisfaction, 
to  an  action  brought  by  the  vendor  against  the 
retired  partner  (^).     It  has  been  decided,  indeed. 


(</)  Minnit  v.  WTiitney^  5  Vin.  Abr.  244 ;  Willis  v.  Dyson,  1 
Stark.  N.  P.  C.  164.     Coll.  Partn.  214. 

(r)  Fer  Heath,  J.,  Wood  v.  Braddick,  1  Taunt.  105  ;  see  Ault 
V.  Goodrich,  ^  Russ.  430. 

(J)  Harris  ex  parte,  1  Madd.  583.  See  Wells  v.  Ross,  7  Taunt. 
403  ;  ^Pinder  v.  Wtlks,  5  Taunt.  612;  S.  C.  1  Marsh.  248. 

(t)  Thompson  v.  Peraval,  5  B.  &  Ad.  925;  S.  C.  3  Nev.  & 
Man.  167  ;  Evans  v.  Drummond,  4  Esp.  92.  See  Reed  v.  While, 
5  Esp.  122  ;  2  Stark.  N.  P.  C.  178 ;  2  B.  &  A.  216. 
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CwBtionof  that  unless  some  fresh  security  has  been  given,  so 
as  to  make  the  substituted  debt  preferable  in  some 
respect  to  the  original  debt,  the  promise  by  the 
creditor  to  exonerate  the  retiring  partner  is  with- 
out consideration  (tf).  But  some  doubt  has  recently 
been  thrown  upon  the  cases  which  uphold  this 
doctrine,  by  the  language  and  decision  of  the 
Court  of  King's  Bench  (a?) :  "  Many  cases  may  be 
conceived  in  which  the  sole  liability  of  one  of  two 
debtors  may  be  more  beneficial  than  the  joint 
liability  of  two,  either  in  respect  of  the  solvency  of 
the  parties,  or  the  convenience  of  the  remedy ;  and 
whether  it  was  actually  more  beneficial  in  each 
particular  case  cannot  be  made  the  subject  of 
inquiry" (y).  Yet  mere  knowle^e  of  the  dissolur 
tion  of  partnership  and  dealing  with  the  new  firm, 
are  not  sufficient  to  discharge  the  liability  of  the 
retired  partner :  some  act  is  necessary  on  the  part 
of  the  creditor  to  show  distinctly  that  he  agrees  to 
substitute  the  liability  of  the  continuing  partners 
for  that  of  the  old  firm  (2'). 

(11)  Lodge  V.  Dicas,  3  B.  &  A.  611  ;  David  v.  Eliice,  5  B.  & 
C.  196,  S.  C.  1  C.  &  P.  368 ;  HaUhy.  Perchal,  1  P.  Wms. 682. 

(x)  Of  the  case  of  David  v.  Ellice^  the  Court  observed, — *'  that 
decision,  on  consideration,  is  not  altogether  satisfactory  to  us ;" 
5  B.  &  Ad.  933. 

(y)  Per  Lord  Dtnman^  C.  J.,  delivering  the  judgment  of  the 
Court  in  Thompson  v.  Percival,  5  B.  &  Adol.  933.  See  S.  C.  3 
Nev.  &  M.  167. 

{z)  Kirwan  v.  Kirwariy  4  Tyrwh.  491 ;  S.  C.  2  Cr.  &  Mees. 
617. 
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CHAP.  II. 

RIGHTS  AND  LIABILITIES  OF  VENDOR  IN  RESPECT  OF 

SURETIES. 


Section  I. — Of  the  sttfficiency  of  the  Agreement  y  under 
the  Fourth  Section  of  the  Statute  of  Frauds. 

By  the  Statute  of  Frauds  it  is  enacted  (a),  "that  Guaranty 
"  no  action  shall  be  brought  whereby  to  charge  the  writing. 
"  defendant  upon  any  special  promise  to  answer 
"  for  the  debt,  default  or  miscarriage^  of  another 
person ;  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum 
"  or  note  thereof,  shall  be  in  writing  and  signed  by 
**  the  party  to  be  charged  therewith,  or  some  other 
*'  person  thereunto  by  him  lawfully  authorized." 

The  first  consideration  is,  what  agreements  are 
within  the  statute; — and  the  second,  what  is  a 
sufficient  note  or  memorandum  to  satisfy  the 
statute. 

I.  What  Agreements  are  within  the  Statute. 

In  general,  any  promise  or  agreement  which  in  what  agree. 

li  A.     A.  Ji.i».i.  X         ment  within 

substance  amounts  to  an  undertaking  to  guarantee  the  statute. 

(a)  29  Car.  II.  c.  3,  s.  4. 


Fraud  1. 
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Agreement  the  particular  debt^  or  the  general  solvency,  of 
stliiuteor  some  third  party,  is  within  the  meaning  of  the 
statute,  and  void  unless  in  writing  (i) ;  whether 
such  promise  or  agreement  stands  alone,  or  is 
coupled  with  some  other  undertaking  (c). 

Thus,  where  the  vendor  has  been  induced  to 
deliver  goods  upon  credit  to  the  purchaser,  on  the 
promise  of  the  defendant  made  in  such  words  as, 
*'  If  you  do  not  know  him  you  know  me,  and  I  will 
see  you  paid"(rf)  ;  or,  "  I  will  pay  you  if  he  does 


(6)  Fuh  v.  Hutchinson,  Z  Kenyon,  SS7,  S.  C.  £  Wils.  94 ; 
Raini  v.  Storry,  3  C.  &  P.  130  ;  Barber  v.  Fox,  1  Stark,  N.  P.  C. 
270  ;  Kirkham  v.  Marter,  2  B.  &  A.  613  ;  Buckmyr  v.  Darnall, 
Z  Ld.  Raym.  1085.  Under  the  new  Rules  of  Pleading  (Hil.  T. 
4  Will.  IV.)  the  absence  of  a  sufficient  written  memorandum,  in 
an  action  on  a  guaranty,  must  be  specially  pleaded ;  (see  Barnett 
V.  Glossop,  1  Bingh.  N.  S.  633,  which  was  an  action  on  the  assign- 
ment of  a  copyright ;)  even  formerly  such  defence  might  have 
been  pleaded  specially,  though  admissible  under  the  general 
issue ;  Maggs  v.  Ames,  1  M.  &  Payne,  294  ;  S.  C.  4  Bingh.  470. 
It  has  been  said  that  the  replication  to  such  plea  should  not  take 
issue  merely,  but  ought  to  set  out  the  written  agreement ;  Lowe 
V.  Eldred,  1  Cr.  &  Mees.  239 :  See  4  B.  &  A.  596.  But  the 
opinion  does  not  seem  well  founded ;  and  in  a  very  recent  case  a 
contrary  opinion  was  intimated ;  Wakeman  v.  Sutton,  2  Ad.  & 
Ell.  78.  See  Lysaght  v.  Walker,  5  Bligh,  N.  S.  1,  25  ;  LUley  v. 
Hewitt,  11  Price,  494. 

(c)  Chater  v.  Beckett,  7  T.  R.  201.  A  written  agreement  to 
guarantee  payment  for  goods,  is  exempted  from  the  usual  agree- 
ment stamp,  as  "  relating  to  the  sale  of  goods,  wares,  and  mer- 
chandise ;**  Warrington  v.  Furbor,  8  East,  242  ;  Wat  kins  v.  Fince, 
2  Stark.  N.  P.  C.  368 ;  Curry  v.  Edensor,  S  T.  R.  524 :  Supra, 
p.  219. 

(rf)  Matson  v.  Wharam,  2  T.  R.  80. 
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not"(0  y  o^* ''  I  w^ll  b®  bound  for  the  payment  as  Agreement 

far  as  £ "(/)*  ^^^  promise  is  a  guaranty  within  statute  of 

the  statute.  And  it  is  immaterial  whether  the 
promise  was  made  before  or  after  the  dehvery  of 
the  goods  (^). 


Where  the  agreement  is  a  collateral  undertaking  when  the 

defendant 

within  the  statute,  the  defendant,  necessarily,  does  « liable 
not  become  primarily  liable,  but  only  guarantees 
the  payment  in  the  event  of  the  purchaser  making 
default  (A).     But  if  the  defendant  has  made  himself  P'»t'nction 

^    ^  ^  between 

liable  in  the  first  instance  on  his  undertaking,  such  ©"ginai  and 

^  collateral 

undertaking  is  not  within  the  statute.  Thus,  undertak- 
where  the  original  credit  was  given  to  the  defend- 
ant himself  (i),  or,  where  by  the  express  words  of 
his  undertaking  the  defendant  has  bound  himself 
iu  the  first  instance,  and  not  conditionally  on  the 
default  of  another  (A:),  he  will  be  primarily  liable. 
So,  where  the  original  purchaser,  being  unable  to 
pay  for  the  goods,  transferred  them  to  the  defend- 

(e)  Peckham  v,  Faria,  3  Doug].  13. 

(/)  Anderson  V ,  Hay man^  1  H.  Bl.  121. 

{g)  Jones  V.  Cooper,  Cowp.  227  ;  S.  C.  Lofft,  769.  See  2  T.  R. 
80  ;   Parsons  v.  Walter,  3  Dougl.  13,  n. 

{h)  Rains  v.  Storry,  3  C.  &  P.  130  ;  Mines  v.  Sculthorpe,  2 
Campb.  215. 

(i)  Darnell  v.  Fealt,  2  C.  &  P.  82 ;  Simpson  v.  Penfon,  2  Cr.  & 
Mees.  430;  Crqfl  v.  Smallwood,  1  Esp.  121 ;  Keate  v.  Temple,  1 
B.  &  P.  158.     Supra,  p.  246,  7. 

(ky Dixon  v.  Hatfield,  10  B.  Moore,  42  ;  S.  C.  2  Bingh.  439  ; 
Redhead  v.  Cator,  1  Stark.  N.  P.  C.  14;  Taylor  v.  Hilary,  5 
Tyrwh.  373. 
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Agreement  aiit,  B,  proiDise  by  the  latter  to  pay  the  price  was 
sutoteof    held  to  be  an  original  undertaking,  and  not  a 
promise  within  the  statute  to  pay  the  debt  of  an- 
other(/). 

Again^  where  the  undertaking  to  pay  the  debt  is 
conditional,  not  on  the  default  of  the  party  from 
whom  the  debt  is  due,  but,  on  some  other  event, 
such  as  to  furnish  a  good  consideration  moving 
from  the  plaintiff  to  the  defendant,  this  is  not  a 
guaranty  within  the  statute,  but  an  original  under- 
taking (iti).  Thus,  where  the  promise  to  pay  was, 
in  consideration  that  plaintiff  would  abandon  his 
lien  on  the  goods  in  his  hands  (/i);  or,  that  he 
would  forego  the  exercise  of  some  right  which  he 
possesses,  such  as  a  right  to  sell  under  a  bill  of 
sale  (o),  or  a  right  to  distrain  (p) ; — the  undertaking 
is  not  within  the  statute.  On  this  principle,  an 
undertaking  by  the  defendant  to  pay  a  debt  due  to 
the  plaintiff  from  a  third  party  to  whom  the  de- 
fendant is  himself  indebted,  in  consideration  that 
such  debt  due  from  the  defendant  shall  be  deemed 


(/)  Browning  ▼.  Stdlard^  5  Taunt.  450 ;  Oldfield  v.  Lowe,  9  B. 
&  C.  75. 

(m)  See  Anstey  v.  Harden,  1  N.  R.  124; ;  Read  v.  Nash,  1  Wils. 
305 }  Bampton  v.  Faulin,  4  Bingh.  264. 

(ft)  Houlditch  V.  Milne,  3  Esp.  86 ;  CastUng  v.  Aubert,  2  East, 
525.    See  Walker  v.  Taylor,  6  C.  &  P.  752. 

(o)  Barrell  v.  TrusseU,  4  Taunt.  117. 

(p)  Williams  v.  Leper,  3  Burr.  1806  ;  S.  C.  2  WUs.  302. 
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to  be  thereby  satisfied^  is  an  original  and  not  a  Agreement 
collateral  undertaking(^).  sutute  of 

Frauds. 

11.  What  is  a  sufficient  memorandum  or  note  of  the 
Agreement^  within  the  Statute. 

According  to  the  words  of  the  statute,  '^  the  Sufficiency 
*'  agreement,  or  some  memorandum  or  note  there-  ten  note. 
"  of"  must  be  ''  in  writing,  and  signed  by  the  party 

to  be  charged  therewith,  or  some  other  person 

thereunto  by  him  lawfully  authorized  '\r).  The 
words  here  used  are  similar  in  substance  to  the 
provisions  of  the  17th  section,  which  requires  a 
note  or  memorandum  in  writing,  to  support  a  con- 
tract for  the  sale  of  goods  in  certain  cases.  There- 
fore, in-  reference  to  the  sufficiency  of  the  writing 
evidencing  the  agreement,  the  law  is  similar  in  both 
sections;  and  the  cases  which  have  been  above 
cited  on  the  17th  section  may  be  referred  to  in 
relation  to  the  present  subject  (s). 


(( 


{q)  Lacy  v.  M^Neile,  4  D.  &  R.  7 ;  Hodgson  v.  Anderson,  S 
B.  &  C.  842.  For  this  is  not  an  agreement  to  pay  the  debt  of 
another  person,  or  to  pay  a  sum  of  money  which  defendant  was 
not  liable  for  in  law,  but  an  agreement  to  pay  his  own  debt  in  a 
particular  manner.     See  S  B.  &  C.  850. 

(r)  Supra,  p.  377.  The  signature  by  a  derk  of  the  plaintiflT 
in  the  presence  of  the  defendant  will  not  bind  the  latter ;  Dixon 
V.  Broomfieldy  2  Chit.  Rep.  205.     See  above,  p.  7S. 

(«)  Vid.  supra,  Book  I.  Chap.  iii.  Part  1.  (p.  50.)  The 
words  of  the  17th  section  are,  "  except  some  note  or  memo* 
**  randum  in  writing  of  the  said  bargain  be  made  and  signed  by 
**  the  parties  to  be  charged  by  such  contract,  or  their  agents 
"  thereunto  lawfully  authorized."  Of  the  form  and  contents  of 
the  note,  see  pp.  67 — 72.  Of  the  signature  by  the  parties,  pp. 
72 — 74.     Of  the  signature  by  procuration,  pp.  74 — 78. 
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Considera-       An  important  distinction^  however,  is  taken  on 


tion  must 


appear  on    onc  poittt,  on  the  gTOUDcl  that  the  words  of  the 

the  face.        i*  v  • 

lourtn  section  are,  that  the  '*  agreement  or  some 
*'  memorandum  or  note  thereof"  must  be  in  writing, 
and  that  the  word  *'  agreement"  must  be  taken  in 
its  legal  sense,  and  deemed  to  include  not  only  the 
promise  by  the  defendant,  but  also  the  comidef^ation 
which  is  the  foundation  of  such  promise.  This 
Case  of       was  first  laid  down  in  the  celebrated  case  of  Wain 

Wain  ▼• 

Waritert.  y.  Warlters(t),  and  since  that  decision  (although 
the  doctrine  has  been  questioned  by  high  autho- 
rity (m),  )  it  has  been  repeatedly  recognised,  and  is 
now  established  beyond  all  doubt  (v).  It  is  accord- 
ingly held,  that,  unless  the  consideration  for  the 
promise,  as  well  as  the  promise  itself,  be  expressed 
on  the  face  of  the  written  memorandum,  since  parol 
evidence  is  inadmissible  to  supply  proof  of  the  con- 
sideration, the  undertaking  is  to  be  deemed  nudum 
pactum^  and  no  action  can  be  sustained  thereon. 

(t)  5  East,  10.  The  distinction  is  clearly  founded  on  the 
technical  import  of  the  word  **  agreement ;"  for  it  was  afterwards 
determined  on  the  17th  section,  that,  as  the  word  there  used  is, 
not  agreement,  but  '*  bargain,'*  the  memorandum  need  not  ex- 
pressly state  the  consideration.  Egerton  v.  Matthews^  6  East, 
307.     Supra,  p.  72. 

(tt)  Per  Lord  Eldon^  Ch.,  Minet  ex  parte,  14  Ves.  Jun.  189; 
Gardom  ex  parte,  \5  Ves.  Jun.  286. 

{v)  Saunders  v.  Wakefield,  4  B.  &  A.  595  ;  Barrell  v.  TrmeU, 
4  Taunt.  121 ;  Atkinson  v.  Carter ^  2  Chit.  Rep.  403  ;  M&rley  v. 
Boothby,  3  Bingh,  107 ;  Cole  v.  Dyer,  1  Cr.  &  Jer.  461 ;  Clancy 
V.  Piggott,  4  Nev.  &  Man.  496  ;  Bushtll  v.  Beavan,  1  Bingh.  N.  S. 
103 ;  Howes  v.  Armstrong,  id.  76  J  ;  Ellis  v.  Levi,  id.  767,  n. 
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Thus,  a  guaranty  in  the  words,  '*  To  the  amount  of  Consider- 
j£lOO  consider  me  as  a  security  on  J.  S.'s  account,** 
is  void  as  not  expressing  a  sufficient  consideration 
for  the  promise  (j?).  So  it  is,  where  the  undertak- 
ing is  expressed  to  be  merely  for  goods  already 
supplied  to  a  third  party  (y).  But  where  the  Whatsuf- 
guaranty  is  for  the  payment  of  the  price  of  goods  sidcration. 
which  may  be  subsequently  supplied  to  the  third 
party,  there  is  a  sufficient  consideration  disclosed, 
to  wit,  the  furnishing  of  the  goods  (;^).  So,  where 
the  consideration  disclosed  is,  that  plaintiff  will 
consent  to  accept  a  security  which  he  would  not 
otherwise  have  taken  (a),  or  that  he  will  withdraw 
a  security  on  which  the  third  party  is  liable  to 
him  (A),  or  that  he  will  employ  or  repose  trust  in  a 
third  party  (c), — the  consideration  expressed  is  suf- 

(j)  Jenkins  v.  Reynolds,  d  B.  &  B.  14 ;  S.  C.  6  B.  Moore,  86. 

{y)  Wood  V.  Benson,  2  Cr.  &  Jer.  95  ;  S.  C.  2  Tyrwh.  93 ; 
James  v.  Williams,  5  B.  &  Ad.  1 109  ;  S.  C.  3  Nev.  &  Man.  196  ; 
2  Dowl.  P.  C.  481 ;  Lyon  v.  Lamb,  Fell's  Merc.  Guar.  228. 

(z)  Stadt  V.  LUl,  9  East,  348  ;  8.  C.  1  Campb.  242  ;  Russell  v. 
Mozely,  3  B.  &  B.  211 ;  Wood  v.  Benson,  2  Cr.  &  J.  95. 

{a)  Pace  v.  Marsh,  1  Bingh.  216;  S.  C.  8  B.  Moore,  59; 
Morris  ▼.  Stacey,  Holt,  N.  P.  C.  153  ;  Boehm  v.  Campbell,  3  B. 
Moore,  15. 

(6)  Shortrede  v.  Cheek,  1  Ad.  &  Ell.  57. 

(c)  Newbury  v.  Armstrong,  6  Bingh.  201 ;  Ryde  v.  Curtis,  8  D. 
&  R,  62 ;  Lysaght  v.  Walker,  5  Bligh,  N.  S.  1.  See  per  Best, 
C.  J.,  Morley  v.  Boothby,  3  Bingh.  113  ;  "It  has  never  been 
said  that  there  must  be  a  consideration  directly  between  the 
persons  giving  and  receiving  the  guaranty.  It  is  enough  if  the 
person,  for  whom  the  guarantee  becomes  surety,  receives  a  benefit, 
or  the  person,  to  whom  the  guaranty  is  given,  suffers  inconveni- 
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Consider-  ficicnt,  and  the  guaranty  binds  the  defendant. 
Although  the  consideration  may  not  appear  on  the 
face  of  the  guaranty  itself^  it  is  sufficient  if  it  can 
•be  collected  from  letters  written  by  the  plaintiff, 
and  which  can  be  distinctly  connected  with  the 
guaranty  (i/). 


Section  II. — Of  the  Construction  of  the  Guaranty. 

The  construction  of  a  guaranty  may  be  con- 
sidered in  respect  of:  I.  Compliance  with  the 
terms  of  the  guaranty :  II.  When  the  guaranty  is 
to  be  deemed  continuing :  III.  What  will  be  taken 
to  discharge  the  liability  of  the  surety. 

General  I.  The  general  rule  in  the  construction  of  a 

struciion.  guaranty  is,  that  the  words  are  to  be  construed  as 
strongly  against  the  party  entering  into  the  under- 
taking, as  the  sense  will  admit  of  (e).  The  claim, 
however,  against  the  surety  is  strictissimi  Juris,  and 


ence^  as  an  inducement  to  the  surety  to  become  guarantee  for  the 
principal  debtor." 

(rf)  Coe  V.  Duffield,  7  B.  Moore,  252 ;  Redhead  v.  Cator,  1 
Stark.  N,  P.  C.  14.  See  Huddlestone  v.  Briscoe^  11  Ves.  Jun. 
583.  And  see  Steady.  Liddard,  1  Bingh.  196;  Dobelly.  Hni- 
chinsmt  5  Nev.  &  Man.  251*    Supra. 

(e)  Per  Curiam,  Mason  v.  Pritchard,  12  East,  228.  But  in 
Bardfvell  v.  Lydall^  7  Bingh.  489^  the  guaranty  was  construed 
favourably  for  the  surety  in  computing  the  amount  to  which  be 
was  liable. 
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it  is  incumbent  on  the  plaintiff  to  show  that  the  Terms  must 
terms  have  been  strictly  complied  with(/).  c«.iupiied 

Thus,  where  the  guaranty  was  with  a  condition  Express 
that  eighteen  months  credit  should  be  given,  the  '°"**'''^"- 
plaintiff,  having  given  twelve  only,  would  not  be  at 
liberty,  after  the  expiration  of  six  months  more,  to 
call  upon  the  defendant  on  his  guaranty  (^).  So, 
where  the  defendant  guaranteed  the  payment  of  a 
bill  of  exchange  of  a  specified  amount,  and  a  bill 
for  a  larger  sum  was  given,  he  was  held  not  to  be 
liable  even  to  the  extent  stipulated  (A).  Where 
the  guaranty  purported  to  be  in  the  event  of  the 
bankruptcy  of  the  third  party,  it  was  held,  that  the 
plaintiff  was  bound  to  show  that  a  commission  had 
been  actually  sued  out,  and  that  it  was  not  suf- 
ficient merely  to  prove  that  the  party  had*com- 
mitted  a  secret  act  of  bankruptcy  (i). 

Every  guaranty  is  on  the  implied  condition  that  implied 

cundition. 

the  plaintiff  will  assent  to  it;  therefore  the  plaintiff  piain.itr 
must  prove  that  he  has  given  the  defendant  notice  ^o"ice^o7'* 

as&cDt. 

(/)  Per  Lord  Ellaiborovgh,  C.  J.,  1  Stark.  N.  P.  C.  19S; 
per  Butler,  J.,  2  T.  R.  370  ;  per  Dallas,  C.  J.,  2  B.  Moore,  152. 
See  Whitcher  v.  Hall,  8  D.  &  R.  22  ;  S.  C.  5  B.  &  C.  69.  It  is 
sufficient  however  if  the  plaintififhas  taken  reasonable  precaution 
to  comply,  as  far  as  lay  in  his  power,  with  the  conditions  of  the 
guaranty.    See  Ogden  v.  Aspmall,  7  D.  &  R.  637. 

(g)  Bacon  v.  Chesney,  1  Stark.  N.  P.  C.  192 ;  Holl  v.  Hadley, 
5  Bingh.  54. 

(h)  Philips  V.  Mtling,  2  Taunt.  206. 

(f)  Bulkeljf  V.  Lord,  2  Stark.  N.  P.  C.  406.  The  Court  after- 
wards refused  a  rule  to  set  aside  the  nonsuit. 

c  c 
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Proof  of      of  his  acceptance  of  the  terms  offered :  otherwise 

assent.  ^      ^  * 

it  is  a  bare  proposal  by  one  party,  which  is  not 
binding,  and  may  be  retracted,  at  any  time  before 
acceptance  by  the  other.  Thus,  a  guaranty  in 
these  words, — "  I  understand  that  A.  and  Co. 
have  given  you  an  order  for  rigging,  &c. ;  I  have 
no  objection  to  guarantee  you  against  any  loss 
from  giving  them  this  credit,"— was  held  not  to  be 
conclusive  without  proof  of  notice  of  assent  given 
by  the  plaintiff  (A). 
Retrospec-       A  guaranty  will  not  (unless  actually  so  expressed) 

live  effect.  _  •  /«         •  *n      mi 

be  deemed  to  have  a  retrospective  effect  (/).  There- 
fore, a  guaranty  for  the  payment  of  the  price  of 
goods  furnished  to  a  third  party,  would  not  extend 
to  goods  previously  supplied  :  if  however  the  de- 
livery was  subsequent,  though  the  contract  may 
have  been  anterior,  to  the  guaranty,  the  plaintiff 
may  avail  himself  of  the  undertaking  (;;z). 

When  the  H.  It  ofteu  bccomes  a  material  question,  whe- 
18  continu-  ther  the  guaranty  is  to  be  deemed  continuing  or 
ing  or  no .   J^Q^_gQJ^^.JJJ^J^g  .  q^,  m  othcr  words,  whether  it  is 

applicable  to  an  indefinite  period  of  time,  and  an 
indefinite  number  of  transactions,  and  determin- 
able only  by  notice, — or  whether  it  is  confined  to 


(A)  M^Iver  V.  Richardson,  1  M.  &  S.  557 ;  S.  P.  Mozley  v. 
Tinkler,  1  Cr.  Mees.  &  R.  692  ;  Gaunt  v.  Hill,  1  Stark.  N.  P.C. 
10  ;  Summons  y.  Want,  2  Stark.  N.  P.  C.  370.     Supra. 

(/)  See  Glyn  v.  Hertel,  2  B.  Moore,  134,  152. 

(w)  Simmons  v.  Keating,  %  Stark.  N.  P.  C.  A^ZQ. 
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a  single  transaction  between  the  parties,  and  is  continu- 
extinguished  as  soon  as  that  takes  place.  The  t'l'^y- 
cases  on  this  subject  can  scarcely  be  reconciled 
without  entering  into  very  minute  distinctions  (w). 
The  question  in  each  particular  instance  almost 
entirely  depends  on  the  construction  of  the  par- 
ticular expression  used  in  wording  the  undertak- 
ing; the  general  rule  necessarily  being,  that,  where 
the  intention  of  the  defendant  appears  to  have 
been,  that  he  would  be  answerable  at  any  time  to 
the  amount  mentioned,  it  is  a  continuing  guaranty 
— but  that  where  his  intention  apparently  was  to 
limit  his  liability  to  a  specific  transaction,  it  is  not 
a  continuing  guaranty. 

Thus,  where  the  words  were,  that  the  defendant  Continuing 
would  be  liable,  "for  any  debts  not  exceeding  <£100,  ^""*"*'^'' 
"  which  J.  S.  may  contract  with  you  for  goods 
**  necessary  in  his  business  as  a  jeweller"(o)  or, 
for  any  goods  which  he  (plaintiff)  hath  or  may 
supply  J.  S.  with  to  the  amount  of  £100"(/?)  ; 
— it  was  held  to  be  a  continuing  guaranty.  So, 
where  the  guaranty  was  ''for  goods  to  the  amount 
'^  of  £200  to  be  delivered  according  to  the  custom 
"  of  trading  between  J.  S.  and  the  plaintiff,"  it  was 

(«)  See  'ptr  Bayky,  B.  1  Cr.  &  Mees.  51. 

(o)  Merle  v.  Wells,  2  Campb.  413 ;  S.  P.  Baslow  v.  Bennett,  3 
Campb.  220. 

(p)  Mason  v.  Pritchard,  12  East,  227.  These  decisions  seem 
to  depend  upon  the  use  of  the  indefinite  word  "  any."  See  3 
Campb.  221. 

C  C  2 
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Couthming  held  that  the  £200  was  not  intended  to  point  out 

guuraotcs. 

the  extent  to  which  the  goods  should  be  from  time 
to  time  supplied  under  that  guaranty,  but  to  indi- 
cate the  extent  to  which  the  surety  was  willing  to 
pay  on  his  undertaking  as  a  continuing  guaranty  (jj). 
Again,  where  the  guaranty,  on  the  face  of  it,  was 
expressed  to  be  by  way  of  inducement  to  the 
plaintiffs  to  continue  their  dealings  with  J.  S.,  it  was 
held  to  be  clearly  the  intention  of  the  defendant 
that  his  guaranty  should  be  continuing  until  revo- 
cation, or  further  notice  (r).  Where  the  guaranty 
expresses  that  the  liability  shall  be  to  a  certain 
amount  and  during  a  specified  time,  it  is  a  continu- 
ing guaranty  within  such  period  (^). 
Non^n-  On  the  other  hand,  where  the  words  have  refer- 
ralaief.*""'  ence  to  a  particular  dealing  between  the  parties, 
the  guaranty  is  not  continuing.  Thus^  the  words, 
"  I  agree  to  be  answerable  for  the  amount  of  five 
sacks  of  flour  to  be  delivered  to  J.  S."(^) ;  or, 
*'  I  engage  to  guarantee  the  pajonent  of  J.  S. 
to  the  extent  of  £Q0  at  quarterly  account  for 


{q)  Hargreave  v.  Smee,  6  Bingh.  244 ;  S.  C.  3  M.  &  Payne, 
573 ;  see  3  Tyrwli.  169,  per  Bayley,  B. 

(r)  Man  v.  Kenning,  9  Bingh.  618 ;  S.  C.  2  M.  &  Scott,  769. 
It  seems  that  a  continuing  guaranty  may  be  revoked  by  parol ; 
Brocklebank  y.  Moore,  2  Stark.  Ev.  371,  n.  (2nd  Ed). 

(*)  Smpsom  V.  Manley,  2  Tyrwh.  87 ;  S.  C.  2  Cr.  &  J.  13.  See 
Williams  v.  Raxclinson,  1  Ry.  &  M.  233. 

(0  Kay  V.  Groves,  6  Bingh.  276  ;  S.  C.  3  M.  &  Payne,  634  ; 
see  Bovill  v.  Turner,  2  Chit.  Rep.  205 ;  Kirby  v.  MarWorougk 
{Duke),  2  M.  &S.  18. 
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goods   to  be    purchased  by   him  of   the  plain-  Non-con- 

tiffs "(m)  ; — were  held  insufficient  to  constitute  a  guaranties. 

continuing  guaranty.  So,  an  engagement ''  to  be 
answerable  for  the  payment  of  <£50  in  case  J.  S. 
does  not  pay  for  the  gin  which  he  receives 
from  you/*  was  held  not  to   be  a  continuing 

guaranty  (a:*). 

III.  The  party  entering  into  a  guaranty  may  be  Discharge 
discharged  from  his  liability  by,  1.  Time  being 
given  to  the  principal.  2.  Laches  on  the  part  of 
the  plaintiff.  3.  Fraud,  or  improper  dealing  be- 
tween the  plaintiff  and  the  principal.  4.  Agree- 
ment to  discharge,  before  breach. 

1.  It  is  a  general  rule  in  the  law  of  principal  and  Giving  time 

1     J.    1  •    •  •  1       /»  1  ^®  principal. 

surety,  that,  by  giving  time  to  the  former,  the  surety 
is  discharged ;  on  the  principle,  that  by  so  doing 
the  plaintiff  has,  unauthorizedly,  altered  the  rela- 
tive situation  of  the  parties,  since  the  surety  can 
no  longer  have  the  same  remedy  against  the  prin- 
cipal, as  he  would  have  had  under  the  original 
contract (y).     By  the  expression,  'giving  time/  is 

(«)  Melville  V.  Haydeuj  3  B.  &  A.  598.  This  case  certainly  ap- 
proaches very  closely  to  Mason  v.  Pritchard^  (ubi  supra) ;  for  the 
Court  observed  that  the  words  "quarterly  account"  were  imma- 
terial ;  see  3  B.  &  A.  594.  Indeed  the  only  difference  seems  to 
be  the  word  "  any."    Vid.  supra,  p.  387. 

(«)  Nicholson  v.  Paget,  1  Cr.  &  Mees.  48 ;  S.  C.  3  Tyrwh. 
164;  5  C.  &P.  395. 

(y)  This  rule  is  the  same  now  both  at  law  and  in  equity.     See 
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Dij^ciiar^ic  meaiit^  "  extending  the  period  at  which  the  princi- 
u  sure  jr.  ^^^  debtor  was  originally  hable,  on  the  contract 
between  them^  to  pay  the  creditor,  and  extending 
it  by  a  new  and  valid  contract  between  the  creditor 
and  principal  debtor,  to  which  the  surety  does  not 
assent" (;?:).  Therefore,  where  the  usual  course  of 
dealing  between  the  plaintiff  and  the  principal  was 
to  give  six  months'  credit,  it  was  held  that,  by 
extending  the  credit  to  nine  months,  the  goods  to 
be  then  paid  for  by  a  bill  at  two  (thus  virtually 
giving  eleven  months  credit),  the  plaintiff  had  dis- 
charged the  defendant  from  liability  on  his  gua- 
ranty (flf).  If  the  guaranty  does  not  Specify  the 
terms  of  credit  to  be  given,  it  will  be  held  to  mean, 
not  the  ordinary  credit  of  trade,  but  such  fair  and 
reasonable  terms  of  credit  as  may  be  agreed  upon 
between  the  parties  (A). 

Laches.  2.  Lachcs  on  the  part  of  the  plaintiff  will  ex- 

onerate the  defendant.     Thus,  where  the  defend- 
ant undertook  to  indorse  bills  given  by  J.  S.  to 

the  plaintiffs  in  payment  for  goods,  provided  appli- 

■  ■ 

per  Lord  Eldon,  Ch.,  3  Meriv.  ^77,    Rees  v.  Berrington,  2  Ves. 
Jun.  540  ;  Nisbet  v.  Smith,  2  Bro.  C.  C.  579. 

{z)  Per  Curiam,  1  Cr.  M.  &  R.  107. 

(fl)  Combe  y.  Woolf,  8  Bingh.  156 ;  S.  C.  1  M.  &  Scott,  241  ; 
Hcmell  V.  Jones,  1  C.  M.  &  R.  97 ;  S.  C.  4  Tyrwh.  548 ;  SamueU 
V.  Hawarthj  3  Mer.  272. 

(6)  Simpson  v.  Manley,  2  Cr.  &  Jer.  12;  S.  C.  2  Tyrwh.  86. 
See  above,  p.  385,  as  to  non-compliance  with  the  strict  terms  and 
conditions  of  the  contract. 


notice. 
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cation  was  made  within  convenient  and  reasonable  Discharge 

of  surety. 

time,  it  was  held  that  negligence  on  the  part  of 
the  plaintiffs,  in  suffering  an  unreasonable  time  to 
elapse,  discharged  the  surety  (c).  Where  the  pay- 
ment of  a  bill  of  exchange  given  for  the  price  of 
goods  by  the  vendee  is  guaranteed  by  defendant, 
he  is  entitled  to  notice  of  dishonour,  and  the  want 
of  such  notice  will  exonerate  his  liability  fflO-  But  Want  of 
if  the  defendant  is  not  a  party  to  the  bill,  and  his 
guarantie  extends  to  the  payment  generally  of  the 
value  of  the  goods  themselves,  and  is  not  confined 
to  the  mere  discharge  of  the  security,  it  seems  not 
necessary  to  prove  notice  of  dishonour,  or  even 
presentment  for  payment,  where  the  vendee  is 
notoriously  insolvent  ( e ).  And  in  the  case  of 
guaranties  in  general,  notice  to  the  surety,  of  de- 
fault made  on  the  part  of  the  principal,  is  not 
requisite  in  order  to  charge  the  surety  (/). 

(c)  Payne  v.  Ives^  3  D.  &  R.  664.  The  guaranty^  in  this  case, 
did  not  speak  of  the  time  of  making  the  application ;  but  the 
Court  held  that  a  reasonable  tin>e  must  be  intended.  The  bills 
were  at  18  months,  and  17  months  and  10  days  wSre  allowed  to 
elapse,  and  J.  S.  had  become  insolvent,  before  the  defendant  was 
applied  to. 

((f)  Philips  V.  Astling,  %  Taunt.  206. 

(c)  HoWor<m  v.  WUkins,  2  D.  &  R.  59 ;  S.  C.  1  B.  &  C.  10. 
See  Swinyard  v.  Bowes,  5  M.  &  S,  62, 

(/)  Goring  v.  Edmonds,  6  Bingh,  94  ;  S.  C.  3  M.  &  P.  259  ; 
Peel  V.  Tailocky  1  B.  &  P.  419.  The  tiase  of  bills  of  exchange 
seems  to  be  peculiar,  on  the  ground  that  the  party  guaranteeing 
is  considered  to  be  somewhat  in  the  situation  of  an  indorser. 
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3.  As  laches  on  the  part  of  the  plaintiff  discharges 
the  surety,  so  d, fortiori  this  will  be  the  effect  where 
actual  fraud  can  be  established.  Thus,  where  the 
defendant  agreed  to  guarantee  the  payment  of  the 
price  of  certain  iron  to  be  deUvered  to  J.  S.,  and  a 
secret  bargain  was  entered  into  between  J.  S.  and 
the  plaintiff  that  10s.  per  ion  should  be  paid  beyond 
the  market  price,  this  was  held  to  be  such  a  fraud 
upon  the  defendant  as  to  discharge  his  liability  (jg). 
On  the  same  principle,  if  the  real  object,  which  the 
guaranty  had  in  view,  be  evaded,  and  the  transac- 
tion between  the  plaintiff  and  the  principal  be 
colourable  only,  the  defendant  will  not  be  held 
liable  on  his  guaranty  (A). 


Agreement 
to  dis- 
charge. 


4.  The  liability  of  the  surety  may  be  discharged 
by  express  agreement  between  him  and  the  plain- 
tiff, or  by  the  substitution  of  another  contract, 
before  breach  ;  provided  that  the  plaintiff  can 
avail  himself  of  his  remedy  on  the  substituted 
contract  (i).     Thus,  where  the  declaration  stated 


(g)  Pidcock  V.  Bishop,  3  B.  &  C.  605  ;  S.  C.  5  D.  &  R.  505. 
•*  Such  a  bargain  would  have  the  effect  of  increasing  the  surety's 
responsibility ;  for,  it  would  compel  the  vendor  to  appropriate  to 
the  payment  of  the  old  debt  a  portion  of  those  funds,  which  the 
surety  might  reasonably  suppose  would  go  towards  defraying  the 
debt  for  the  payment  of  which  he  made  himself  collaterally 
responsible."     Per  Abbott,  C.  J.,  3  B.  &  C.  609. 

(A)  Evans  v.  Whyle,  3  M.  &  Payne,  137,  note  (c);  S.  C.  M. 
&  Malk.  468  ;  5  Bingh.  485. 

(i)  See  Case  v.  Barber,  Sir  T.  Raym.  450. 
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that  the  defendant  guaranteed  the  payment  of  Discharge 
£200  by  J.  S.  for  goods  to  be  furnished  to  the  °  ^'^^' 
latter,  to  which  defendant  pleaded,  that,  after  the 
making  of  the  promise,  and  before  breach,  it  was 
agreed  between  plaintiff  and  defendant  that  the 
goods  should  be  paid  for  at  the  end  of  three 
months  by  a  joint  bill  at  four  months,  accepted  by 
the  defendant,  which  agreement  the  plaintiff  ac- 
cepted in  full  discharge  of  the  former  undertaking, 
the  plea  was  held  good  on  demurrer  (A:).  And  the 
second  agreement,  being  in  fact  substituted  for  the 
former,  and  not  by  way  of  accord  and  satisfaction, 
discharged  the  former  agreement,  without  allega- 
tion or  proof  of  performance  (/). 

(k)  Taylor  v.  Hilary,  5  Tyrwh.  373 ;  S.  C.  1  C.  M.  &  R.  741. 
(/)  Id.   See  per  Parke,  B.,  5  Tyrwh.  376.   Secus  Hit  had  been 
after  breach.     Bac.  Abr.  Accord  (A). 
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RIGHTS  AND  LIABILITIES  OF  y£NDOR  IN  RESPECT  OF 

AGENTS. 


Section  I. — Rights  and  Liabilities  of  Vendor  in 
respect  of  his  own  Agents. 

I.  Rights  of  Vendor. 
Liability  of  The  liability  of  brokers  and  factors,  in  the 
k!wX^'  event  of  the  loss  or  destruction  of  goods,  seems 
not  to  be  on  the  same  footing  with  that .  of  inn- 
keepers and  carriers ;  the  liability  of  the  latter  is 
greater,  because  it  is  founded  upon  a  notion  of 
public  trust  and  employment  {a).  A  factor  is  not 
liable  for  any  accidental  loss,  and  is  discharged  by 
such  caution,  in  keeping  the  property  entrusted  to 
him,  as  a  prudent  man  would  exercise  in  the  pre- 
servation  of  his  own(i).  He  is  justified  if  he 
exercise  reasonable  caution  in  delegating  the  goods 
to  another  (c). 

(a)  Paley,  Pr.  &  A.  16  ;  Jones  Bailm.  15 ;  Coggs  v.  Bernard^ 
2  Ld.  Raym.  909. 

(fc)  Anon.  %  Mod.  100;  RoL  Abr.  124;  Malthy  v.  Chmtk, 
1  Esp.  341. 

(c)  Goiwell  V.  Dunkkyi  1  Str.  681  ;  Brotnley  v.  Coxwelly  2  B. 
&  P.  438. 
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Where  a  special  authority  has  been  given,  the  i«  caie  of 
agent  ought  to  adhere  to  it  strictly,  and  if  he  de-  thorit^. 
parts,  he  will  be  liable  though  he  acted  band  Jide 
and  for  the  good  of  his  principal(^).  But  he  is 
justified,  if  the  compliance  would  have  been  a  fraud 
upon  third  parties  (e),  or  illegal  (/).  And  the  law 
exonerates  him  where  he  has  followed  the  ordinary 
usage  of  trade  (^),  or  where  he  has  done  every- 
thing in  his  power  to  comply  with  the  instruc- 
tions (Ji).  In  the  absence  of  proof  to  the  contrary, 
everything  necessary  will  be  presumed  (i). 

If  the  act  of  the  agent  has  made  the  principal  when  iie  is 
liable  to  a  third  party,  the  agent  will  be  liable  over  uch^^ 
to  the  same  amount  (A).  So,  where,  by  omitting  to 
do  something  which  he  ought  to  have  done,  a  loss 
has  been  entailed  on  the  principal  (/J.  It  is  the 
duty  of  the  agent  to  give  early  notice  to  the 
principal  of  any  loss  or  casualty,  or  other  circum- 
stance which  may  render  it  necessary  for  particular 
steps  to  be  taken  by  the  latter  for  his  own  security ; 
such  as  the  dishonour  of  a  bill  given  in  payment 
for  goods  by  the  purchaser  (w),  or  the  insolvency 

{d)  Catlin  v.  Belly  4  Campb.  184. 
(e)  Bexwell  v.  Christie,  Cowp.  395. 
(/)  See  Glaser  v.  C&wie,  1  M.  &  S.  52. 
(g)  Paley,  Pr.  &  A.  9. 
(/i)  Smith  y.  Cadogan,  2  T.  R.  188,  n. 
(i)  Bovilley.  Bradbury,  1  Stark.  N.  P.  C.  136. 
{k)  See  Green  v.  New  River  Company,  4  T.  R.  589. 
(/)  Walkce  v.  Telfair,  2  T.  R.  188,  n. ;  Lcwson  v.  Kirky  Cro. 
Jac.  265. 

(/m)  Beawes,  431. 
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Liability  of  of  the  underwriters  with  whom  an  insurance  had 

•gent. 

been  effected  in  behalf  of  the  principal  (w). 
In  cues  Where  there  is  no  price  fixed^  and  the  factor  or 

where  no 

price  it       general  agent  has  a  discretionary  power,  he  ought 

filed. 

to  sell  to  the  best  advantage  (o).  If  he  has  made 
interest  on  ti  balance  remaining  in  his  hands^  he  is 
liable  for  iUp);  and  a  custom  to  make  a  profit  by 
retaining  a  premium  paid  on  his  principal's  account 
cannot  be  supported  (y). 

Selling  on  The  agcut  is  justified  in  selling,  according  to  the 
ordinary  usage  of  trade,  upon  credit,  if  there  be 
no  express  direction  to  the  contrary  (r) ;  but  he  is 
liable  if  the  vendee  was  notoriously  an  irresponsi- 

Liabiiity  bleperson(^).  Unless  the  agent  has  given  impro- 
per credit,  or  has  been  otherwise  guilty  of  laches, 
he  will  not  be  liable  for  more  of  the  price  than 
he  has  himself  actually  received  (^).  But  if  it  is 
through  the  neglect  or  mismanagement  of  the 
agent  himself  that  the  price  has  not  been  received, 
he  will  be  liable ;  as,  where  an  auctioneer,  without 


(n)  Jameson  v.  SrvainstonCf  %  Campb.  546,  n. 

(o)  Beawes,  43 ;  Paley,  Pr.  &  A.  25. 

(p)  Rogers  v.  Boehm,  %  Esp.  704,  per  Lord  Kenyon,  C.  J. 

(q)  Diplock  v.  Blackburn,  3  Campb.  43  ;  Massey  v.  Davies,  2 
Ves.  Jun.  317. 

(r)  j^non.  12  Mod.  514,  515  ;  2  Mod.  100  ;  Scott  v.  Surman, 
Willes,  404,  407.  Per  Chambre,  J.,  Houghton  v.  Matthews,  3  B. 
&  P.  489. 

(s)  Sadock  v.  Burton,  Yelv.  202  ;  S.  C.  Bulstr.  103.  Molloy, 
328. 

(0  harden  v.  Parker,  2  Esp.  710;  Alsop  v.  Sf/lvester,  1  C.  & 
P.  107. 
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authority,  suffers  the  purchaser  to  remove  tlie  L»biHtjof 
goods  without  fall  payment  (fi).  Where  an  agent 
transfers  property  under  a  forged  order  he  is  hable 
in  all  cases  (2*).  And  he  may  become  Uable  by  his  * 
own  act,  where  he  would  not  otherwise  have  been 
so,  as  by  drawing  a  bill  to  be  accepted  by  the 
vendee  {y) ;  or,  by  taking  a  security  payable  to 
himself,  without  disclosing  the  purchaser's  name  {z). 

A  del  credere  agent  is  liable  at  all  events :  be-  Li«biiitjr  of 
cause,  in  consideration  of  an  additional  premium,  agent. 
he  engages  to  guarantee  the  solvency  of  the 
debtor  (a).  .  And  such  an  agent  is  at  the  risk  of  the 
remittance  of  the  sale  money ;  he  cannot,  without 
special  authority,  invest  the  proceeds  in  bills  for  his 
principal's  account  (A).    If  he  has  taken  bills,  he  is 


(u)  Brown  v.  Staton,  2  Chit.  Rep.  353. 

(x)  Forster  v.  Clements,  2  Campb.  17.  See  Marsh  v.  Keatwgt 
1  Bingh.  N.  S.  198. 

(y)  Le  Fevre  v.  Llot/d,  5  Taunt.  749.  See  Gotipy  v.  Harden,  7 
Taunt.  159  ;  S.  C.  Holt,  N.  P.  C.  342. 

(z)  Simpson  v.  Swan,  3  Campb.  291. 

la)  Gr(yce  v.  Dubois,  1  T.  R.  112 ;  Mortis  v.  Cleashy,  4  M.  &  S. 
566 ;  Gall  v.  Comber,  1  B.  Moore,  279 ;  S.  C.  7  Taunt.  558. 
<*  The  commission  imports,  that,  if  the  vendee  does  not  pay,  the 
factor  will ;  it  is  a  guarantee  from  the  factor  to  the  vendor  against 
any  mischief  to  arise  from  the  vendee's  insolvency ;"  see  6  M. 
&  S.  171.  But  it  does  not  alter  the  relative  situation  of  the 
vendor  and  purchaser :  for,  "  by  giving  the  commission,  the  vendor 
means  to  obtain  an  additional  security,  and  not  to  shift  the 
responsibility  from  the  buyer  to  the  factor  ;"  id.  172. 

(6)  Lucas  V.  Groning,  2  Marsh.  460 ;  S.  C.  7  Taunt.  164. 
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Liability  of  liable  in  the  event  of  their  non-payment ;  for,  it 
'^" '  seems,  that  to  a  certain  extent  he  maybe  considered 
the  representative  of  the  vendee,  in  respect  of  the 
vendor,  and  whatever  would  be  required  to  absolve 
the  vendee  himself,  is  necessary,  in  order  to  deter- 
mine the  liability  of  the  del  credere  agent  (c).  He 
is  not  indeed  to  be  considered  as  the  principal, 
because  he  is  never  responsible  in  the  first  instance; 
but  he  is  a  surety,  who  on  the  default  of  the  pur- 
chaser is  liable  in  all  cases  to  the  vendor-prin- 
cipal (rf). 

Agent  can*  A  factor  OT  Other  agent  employed  to  sell  goods 
iw  the"|j^r.  cannot  himself  become  the  purchaser.  ^^  And 
^  '"*'•  this  is  founded  upon  a  plain  reason ;  for,  even  sup- 
posing the  possibility  of  his  maintaining  a  strict 
impartiality  between  the  two  opposite  interests, 
yet  the  employer  has  not  that  for  which  he  bargains 
in  the  employment,  viz.  zeal  and  vigilance  for  his 
exclusive  advantage "  (e).  On  the  same  ground, 
an  agent  is  not  justified  in  depriving  his  employer 
of  his  time  and  services  by  devoting  them  to  an- 
other (/). 


(c)  M^Kenzie  v.  Scott,  6  Bro.  P.  C.  280. 

(d)  See  judgment  of  Lord  Ellenborough,  C.  J.,  Morris  v. 
Cleasby,  4  M.  &  S.  566;  Koster  v.  Eason,  2  M.  &  S.  112; 
Gurney  v.  Sharpe,  4  Taunt.  242. 

(e)  Paley,  Pr.  &  A.  10,  (see  the  cases  cited  in  note  to  dd  Ed. 
p.  11.)     And  see  31  Geo.  II.  c.  40,  s.  11. 

(/)  Thompson  v.  Havelock,  1  Campb.  527. 
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Where  goods  are  consigned  to  an  agent  for  sale,  Prindpors 
it  is  his  duty  to  account  with  his  principal  on  wuonf&c. 
demand  for  such  as  are  sold,  to  pay  over  the 
proceeds,  and  to  deliver  the  part  remaining  un- 
sold (g).  The  usual  remedy  formerly  was  by  action 
of  account,  and  it  .was  doubted  whether  assumpsit 
would  lie  upon  a  running  account,  or  where  the 
items  were  numerous  (A) ;  but  it  is  now  decided 
that  assumpsit  may  always  be  maintained  upon 
the  balance,  however  numerous  may  be  the  items(i). 
And  assumpsit  or  debt  is  the  proper  remedy  where 
the  accounts  are  closed  and  a  balance  agreed 
upon  (A),  even  if  there  had  been  a  covenant  to 
account(/).  So,  assumpsit  is  the  proper  remedy 
to  recover  back  money  which  has  been  received 
by  the  agent  to  apply  to  a  particular  purpose, 
where  he  makes  default  (w);  or  where  the  autho- 
rity is  countermanded  before  execution  (w),  whether 

(g)  Topham  v.  Braddickj  1  Taunt.  572 ;  Chedworth  v.  Edwards, 
8  Ves.  Jun.  49. 

(h)  Scott  V.  M'Jntosh,  %  Campb.  238. 

(i)  Tamkins  v.  Wilttkear,  5  Taunt..4Sl ;  S.  C.  1  Marsh.  115  ; 
Arnold  v.  Webb,  5  Taunt.  432,  n.  Paley,  Pr.  &  A.  56.  If  the 
accounts  are  intricate  and  difficult,  and  the  parties  cannot  agree 
to  refer,  a  bill  in  equity  is  said  to  be  the  most  usual  and  suitable 
proceeding ;  Paley,  59  :  but  the  principal  will  not  be  entitled  to 
relief  if  the  matter  can  be  fairly  tried  at  law ;  Frietaa  v.  Dioa 
Santos,  1  Y.  &  J.  574. 

(k)  Eagle  V.  Fale,  Cro.  Jac.  69. 

(/)  Foster  v.  Allanson,  2  T.  R.  479. 

(m)  Lincoln  v.  Topliff,  Cro.  Eliz.  644? ;  Scott  v.  Surmany 
Willes,  404. 

(«)  Taylor  v.  Lendey,  9  East,  49. 
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Priocipai'i   the  purpose  for  which  the  money  was  received, 

was  legal  or  illegal  (o).    if  the  agent  sell  the  goods 

at  an  undervalue,  the  proper  remedy  is  case  for  the 

special  damage,  and  not  trover  to  recover  the 

goods  themselves  (p).     But  trover  is  maintainable 

where  the  goods  have  been  disposed  of  contrary 

to  the  principal's  express  directions  (y). 

Joint  Joint  factors  are  liable  for  each  other's  acts, 

^  ^"*       though  one  carry  on  the  whole  business  with  the 

Subordinate  principal's  knowledge(r).    A  subordinate  agent  is 

^  *        liable  only  to  his  immediate  employer  (^). 

II.  Rights  of  Agent. 

The  rights  of  the  agent  against  the  principal 
may  be  considered  under  the  three  following  heads  : 
1.  Reimbursement  of  all  necessary  expenses.  2. 
Commission  on  the  sale.  3.  Lien  on  the  pro- 
perty consigned  to  him. 

(o)  The  general  rule  is,  that,  where  money  has  been  deposited 
for  an  illegal  purpose,  the  application  may  be  countermanded  at 
any  time  before  the  money  has  been  actually  applied,  and  the 
sum  may  be  recovered  back  in  an  action  for  money  bad  and  re- 
ceived, {Farmer  v.  Russell,  1  B.  &  P.  296,  Tennant  v.  Elliott, 
1  B.  &  P.  3;)  although  the  plaintiff  would  have  had  no  remedy 
had  the  application  been  actually  made,  {Cannon  v.  Bryce,  3  B. 
&  A.  179.) 

(p)  Dttfresne  v.  Hutchinson,  3  Taunt.  117. 

{q)  Powell  V.  Sadler,  Paley  Pr.  &  A.  80 ;  Payne  v.  Brander,  2 
Stark.  N.  P.  C.  568 ;  Syeds  v.  Hay,  4  T.  R.  260. 

(r)  Wilktt  V.  Chambers,  Cowp.  814  ;  Goore  v.  Daubeny,  2  Leon. 
75  ;   Waugh  v.  Carver,  2  H.  BL  235. 

(«)  Cartwright  v.  Hately,  1  Ves.  Jun.  292 ;  Pinto  v.  Santos,  5 
Taunt.  447 ;  Schmaling  v.  ThomUnson,  6  Taunt.  147. 
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First.    The  agent  is  entitled  to  be  reimbursed  Reimburse- 

.  roent  of  ex- 

tor  all  necessary  expenses  incurred  m  the  execu-  pcnses. 

tion  of  his  authority ;  in  some  cases  even  where 
the  advance  has  been  made  without  express  direc- 
tions ;  for,  if  the  exigency  of  the  particular  case 
has  required  it,  the  assent  of  the  principal  will  be 
implied  from  very  slight  circumstances  (0-  But  in 
general  an  unauthorized  payment  is  at  the  risk  of 
the  agent  himself,  unless  the  principal  subsequently 
affirm  the  act(w) ;  and  d  fortiori  the  agent  has  no 
claim  for  repayment  if  the  expense  has  been  in- 
curred after  express  directions  to  the  contrary  (ct). 
So,  the  principal  cannot  be  compelled  to  repay  the 
advances,  where  the  expense  has  been  occasioned 
by  the  negligence  or  unskilfulness  of  the  agent  (y), 
or  where  it  has  been  incurred  in  the  prosecution  of 
an  illegal  transaction,  though  undertaken  at  the 
express  request  of  the  principal  himself  (^r). 

Secondly,  The  agent  is  entitled  to  commission  (a),  commif- 


(/)  See  per  Bulkr,  J.,  Wolfe  v.  Homcastle,  1  B.  &  P.  823. 
Curtu  V.  Barclay y  5  B.  &  C.  141. 

(li)  French  v.  Backhouse,  Ditto  v.  Fouhton^  5  Burr.  2727  ;  Child 
V.  Morley,  8  T.  R.  610 ;   Wilson  v.  Creighton,  cited  1  T.  R.  13. 

(x)  Howard  v.  Tucker,  1  B.  &  Adol.  712  ;  fFartoick  v.  Slade, 
3  Campb.  127. 

(3^)  ^opp  V.  Topham,  6  East,  392  ;  Hurst  v.  Holding,  3  Taunt. 
32.     Rol.  Abr.  125,  pi.  10. 

(z)  Josephs  V.  Pebrer,  3  B.  &  C.  639  ;  Bayntun  v.  Cattle,  1  M. 
&  Rob.  265.  See  Steers  v.  Lashley,  6  T.  R.  61 ;  Brown  v. 
Turner,  7  T.  R.  630  ;  Ex  parte  Mather,  3  Ves.  Jun.  373. 

(a)  See  Paley  Pr.  &  A.  100. 

D  D 


•ion. 


sion. 
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The  amount  is  either  regulated  by  a  particular 
contract  in  each  particular  case  (6),  or  determined 
by  the  usage  of  trade  (c),  or  settled  by  particular 
acts  of  parliament  (d).  Where  there  is  a  particular 
agreement,  it  controls  the  usage  of  trade ;  for  the 
maxim  is,  conventio  vincit  legem{e) ;  and  if  by  the 
terms  the  amount  of  the  commission  is  to  be  left 
to  the  principal's  discretion,  the  agent  cannot  sue 
the  principal  for  any  compensation  whatever  (/). 
No  commission  can  be  recovered  where  the  trans- 
action in  which  the  agent  was  employed  was  ille- 
gal, as  in  bargaining  for  the  sale  of  an  office  {g\ 
or  for  the  sale  of  shares  in  an  illegal  joint^stock 
company  (A).  But  if  the  adventure  be  subse- 
quently legalized,  the  agent  will  not  be  barred 
from  recovering  his  commission  (i).  Where  the 
agent  has  been  guilty  of  gross  negligence  in  the 
execution  of  his  authority,  he  can  support  no  claim 

{b)  See  Paley  Pr.  &  A.  101. 

(c)  See  Eiche  v.  Meyer,  3  Campli.  412 ;  Cohen  v.  Paget,  4 
Campb.  96  ;  Roberts  v.  Jackson,  2  Stark.  N.  P.  C.  %25 ;  Ckap- 
man  v.  De  Tastet,  2  Stark.  N.  P.  C.  294  ;  Broad  v.  Thomas,  7 
Bingh.  99. 

(d)  See  12  Ann.  st.  2.  c.  16.  s.  2 ;  31  Geo.  II.  c.  10,  s.  30; 
17  Geo.  III.  c.  26. 

(e)  Bower  v.  Jones,  8  Bingh.  65.     See  6  T.  R.  262. 
(/)  Taylor  V.  Brewer,  1  M.  &  S.  290. 
(g)  Stackpole  v.  Eark,  2  Wils.  133.    Supra. 
(A)  Josephs  V.  Pebrer,  3  B.  &  C.  639 ;  see  Holland  v.  Hall,  1 

B.  &  A.  53. 

(t)  Haines  v.  Busk,  5  Taunt.  521 ;  S.  C.  1  Marsh.  191. 
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against  the  principal  for  commission  (A:);  as,  where,  Commu- 
through  default  on  the  part  of  the  agent,  his  em-  "^"* 
ployer  derives  no  benefit  from  the  transaction  (/) ; 
or,  where  he  wilfully  acts  contrary  to  the  interests 
of  the  principal  (;w). 

Thirdly y  The  agent  is  entitled  to  a  lien  upon  all  Ucn  of 
property  of  the  principal  in  his  hands  («),  and  the 
lien  is  either  general  or  particular  (o).  It  was 
formerly  doubted  whether  factors  and  other  agents 
were  entitled  to  any  lien  for  a  general  balance  of 
account  due  in  respect  of  prior  dealings  with  the 
principal ;  it  is  now,  however,  clearly  decided  that 
they  have  such  general  lien  (/?)  ;  but  the  lien  must 
be  claimed  in  respect  of  similar  dealings  between 
the  agent  and  principal,  and  not  in  respect  of 
dissimilar  and  collateral  transactions  (^).  And  the 
debt,  in  respect  of  which  the  hen  is  claimed  by  a 
factor  or  other  agent,  must  be  due  to  him  in  his 

(Ar)  WUtt  V.  Chapman,  1  Stark.  N.  P.  C.  113  ;  White  v.  Ladif 
Lincoln,  8  Ves.  Jun.  371. 

(f)  Denew  v.  Daverellf  3  Campb.  451 ;  Hammond  v.  Holiday ^ 
1  a  &  P.  384. 

(to)  Hurst  V.  Holding,  3  Taunt.  32 ;  Thompson  v.  Havelock, 
1  Campb.  527. 

(»)  See  Paley  Pr.  &  A.  127. 

(o)  Vid.  supra,  p.  181.    16  Ves.  Jun.  280,  per  Lord  Eldon,  Ch. 

Ip)  Kruger  v.  Wilcox,  Ambl.  252;  Man  v.  Shifner,  2  East, 
523  ;  Curtis  v.  Barclay,  5  B.  &  C.  141. 

(q)  Weldon  v.  Gould,  3  Esp.  268,  per  Lord  Kenyon,  C.  J. 
Houghton  V.  Matthews,  3  B.  &  P.  494,  5,  per  Heath,  J. 

dd2 
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i>n.  own  right  and  not  as  agent  for  another  (r).  A 
sub-agent  is  not  entitled  to  a  lien  against  the 
principal  (^), 

Agraement       Jf^  bv  the  tenns  of  the  contract  between  the  prin- 

not  to  claim  "^ 

lien.  cipal  and  agent,  the  hen  is  relinquished,  the  agent 

cannot  afterwards  insist  upon  it ;  as,  where  the 
goods  were  to  be  sold  for  the  benefit  of  a  particular 
creditor  of  the  owner  (0,  or,  where  it  was  expressly 
stipulated,  that,  in  the  event  of  the  goods  remaining 
unsold,  they  should  be  returned  to  the  consignor  (w). 
When  the  In  ordcT  to  entitle  the  agent  to  a  lien,  he  must 
tMbeil  have  been  in  possession  of  the  goods  (or)  ;  and  the 
possession  must  have  been  obtained  by  the  direc- 
tion and  authority  of  the  principal (y).  But  the 
intermediate  death  of  the  principal,  after  the  con- 
signment and  before  the  arrival,  will  not  divest  the 
factor's  hen  (z).  As  soon  as  the  agent  has  parted 
with  the  possession  of  the  goods,  he  is  deemed 
to  have  given  up  his  lien  (a)  ;  as,  by  shipping  the 

(r)  Houghton  v.  Matthews,  3  B.  &  P.  485. 

(«)  Moans  v.  Henderson^  1  East,  335  ;  Snooh  v.  Davidson,  2 
Campb.  218 ;  Solfy  v.  Rathbone,  2  M.  &  S.  298. 

(t)  Weymouth  v.  Boyer,  1  Ves.  Jun.  416. 

(w)  Wdker  v.  Birch,  6  T.  R.  258. 

(j?)  Kinloch  v.  Craigy  3  T.  R.  119,  783 ;  1  East,  4 ;  Het/wood 
V.  Hearing,  4  Campb.  291. 

(y)  Taylor  v.  Robinson,  2  B.  Moore,  730,  per  Eyre,  C.  J. ;  3 
T.  R.  787.     See  Nichols  v.  Clent,  3  Price,  547. 

(z)  Hammonds  v.  Barclay,  2  East,  227. 

(fl)  Per  Lord  Hardxmcke,  Ch.,  Kruger  v.  Wilcox,  Ambl.  254. 
Per  Lord  Mansfield,  C.  J.,  Godin  v.  London  Ass.  Company,  1  Burr. 
494. 
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goods  to  the  principal  or  his  order  (A).     So,  it  is  a  Lien, 
constructive  waiver  of  the  lien,  if  deUvery  of  the 
goods  be  demanded,  and  the  goods  be  claimed  to 
be  retained  on  some  other  ground  (c). 

As  the  power  of  a  factor  is  a  power  to  sell  the  Transfer  of 
goods  entrusted  to  him,  he  has  strictly  no  power 
to  pledge  them ;  and  at  common  law  the  transfer 
to  a  bondjide  pledgee  was  ineffectual  to  transfer 
any  right  or  interest  whatever,  even  to  the  amount 
of  the  factor's  lien  against  his  principal  (^.  But 
by  statute  (e),  an  alteration  has  been  introduced. 

There  are  three  distinct  classes  of  cases  relating 
to  the  right  which  the  statute  gives  to  a  factor  to 
pledge  the  goods  of  his  principal.  The  first  is, 
where  certain  (enumerated)  documents  for  the 
delivery  of  goods  are  deposited  or  pledged,  without 
notice  by  the  document  or  otherwise  that  the  holder 
is  not  the  owner  of  the  goods  described  therein. 
The  second  is,  where  goods  are  taken  in  pledge 
for  a  pre-existing  debt,  without  notice.  The  third  is, 
where  goods  are  deposited  for  advances,  with  notice. 
In  the  first  case,  the  pledgee  acquires  a  right  pro- 
portioned to  the  whole  amount  of  his  advances. 
In  the  second  and  third  cases,  he  acquires  only 
such  right  as  the  factor  possessed  at  the  time  of  the 

(b)  Sweet  V.  Pym,  1  East,  4. 

(c)  Boardman  v.  Sillf  1  Campb.  410,  n. 

(d)  See  above,  p.  295,  6. 

(e)  6  Geo.  IV.  c.  94,  ss.  2,  3,  5.  (The  Factor's  Act). 


406  VENDOR  AND  THIRD  PARTIES.      [bK.II.  PT.III. 

Uen.         deposit ;  or,  in  other  words,  the  lien  of  the  factor 
is  transferred  to  the  pawnee.  (/). 

It  is  ftirther  provided  (g*),  that  the  true  owner 
may  recover  the  goods  from  the  factor  or  agent 
before  a  sale,  deposit,  or  pledge,  or  from  the 
assignees  of  the  factor  or  agent  in  the  event  of  his 
bankruptcy. 


Section  IL — Rights  of  Vendor  in  respect  of 

Tenders  Agent. 

General  The  general  rule  is,  that  where  the  principal  is 

known,  and  there  is  no  express  engagement  with 
the  agent,  the  latter  is  not  personally  liable  on  the 
contract  (A).  But  it  is  laid  down  that  the  agent 
may  become  liable  in  three  cases  (i). 

First,  where  the  principal  is  not  known. 

Secondly,  where  there  is  no  responsible  prin- 
cipal. 

Thirdly,  where  the  agent  binds  himself  personally . 

• 

(y*)  This  subject  seems  more  properly  to  belong  to  a  preced- 
ing chapter,  as  the  question,  though  relating  to  the  factor's  power 
of  pledging  the  goods  and  transfeiTing  his  lien  thereon,  is  in 
effect  between  the  owner  and  the  transferree.  See  above.  Book 
II.  Part  1,  Chap.  iv.  (pp.  295 — 302,)  where  the  Factor's  Act  is 
more  fully  considered. 

(g)  6  Geo.  IV.  c.  94,  s.  6. 

(K)  Owen  v.  Gooch,  2  Esp.  567  ;  GoodbayUe's  case,  Dyer^  230  b. 
Ex  parte  Hartopf  12  Ves.  352;  Graham  T.  Stamper ^  2  Vern. 
146  ;  De  Gaillon  v.  LAigle,  1  B.  &  P.  368. 

(t)Paley  Pr.  &A.  371. 
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First,  where  the  principal  is  not  known. 

In  all  cases  where  a  factor  buys  or  sells  goods.  Agent  not 
without  declaring  that  he  acts  as  agent,  and  dis-  principal,  is 
closing  the  name  of  the  principal,  he  may  be  sona^^' 
considered  the  principal,   and  is  in  all  respects 
liable  as  such  (A:).     It  is  not  sufficient  that  the 
agent  was  known  to  act  in  the  character  of  agent, 
if  the  real  principal  was  not  disclosed  (/).     And  the 
notification  must  take  place  at  the  time  of  the 
contract,  in  order  to  discharge  the  agent  (ni). 

Secondly,  where  there  is  no  responsible  princi-  where 
pal  to  resort  to,  the  agent  is  personally  hable  (n).  rerpowibie 
But  an  exception  is  made  in  the  case  of  public  p""*^*p*** 
agents;  the   Governor  of  Quebec  was  held  not 
personally  Uable  for  goods  supplied  for  the  use  of 
the  settlement  (o) ;  so,  a  commissary  general  is  not 
liable  for  forage  supplied  by  his  orders  (/?) ;  nor  a 
commanding  officer,  present  with  his  troop,  for 
necessaries  furnished  to  the  men  {q). 

(k)  Blackburn  v.  ScholeSf  2  Campb.  343  ;  Seaber  v.  ffawkeSf  5 
M.  &  P.  549. 

(J)  Hanson  v.  Roberdeau,  Peake^  120. 

(i»)  Morgan  v.  Corder^  Paley  Pr.  &  A.  372 ;  Paierson  v.  Gau- 
dassequif  15  East,  62. 

(«)  Horsley  v.  BeU^  Ambl.  769  ;  Myrkl  v.  Hymondsold,  Hardr. 
205 ;  Burls  v.  Smith,  7  Bingh.  705  ;  DoubUday  v.  Muskett,  7 
Bingh.  110. 

(o)  M'Beath  v.  Haldmmd,  1  T.  R.  172.  See  Unwin  v.  WoUely, 
1  T.  R.  674. 

(p)  Lutterloh  v.  Halsey,  cited  1  T.  R.  180. 

(g)  Myrtle  v.  Beaver,  1  East,  135 ;  Rice  v.  ChutCj  id.  579 ; 
Rice  V.  Everittj  id.  583,  n. ;  Tliompson  v.  Pearce,  1  B.  &  B.  25, 
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wbereagent  Thirdly,  whcre  the  agent  has  bound  himself 
Kit  '  personally,  he  will  be  liable  though  the  principal  be 
known ;  as,  where  he  acknowledges  the  receipt  of 
goods  purchased  for  his  principal,  and  by  the 
same  writing  undertakes  to  pay  it  by  a  specified 
day  (r)  ;  or,  where  an  agent  draws  a  bill  generally, 
and  not  expressly  as  a  mere  agent  (^)  ;  or,  where, 
without  indorsing  the  bill  drawn  for  the  price,  he 
undertakes  to  see  it  paid  (0-  On  this  principle  it 
was  decided  that  the  defendant,  (although  he  had 
described  himself  as  "  consignee  and  agent, ")  hav- 
ing conducted  himself  throughout  the  whole  trans- 
action as  principal,  and  having  signed  the  agree- 
ment in  his  own  name,  was  personally  liable  (w). 
So,  an  agent  may  render  himself  liable  by  expressly 
warranting  the  soundness  of  the  goods,  if  it  appear 

(r)  Alford  v.  Eglisfield,  Dy.  230,  b. ;  Talbot  v.  Godholt,  Yelv. 
137;  Haines  v.  French^  Aleyn,  6;  Redhead  v.  Catory  1  Stark. 
N.  P.  C.  14 ;  Bell  v.  Kymer,  5  Taunt.  477 ;  Appleton  v.  Binkst 
5  East,  148 ;  Norton  v.  Herron,  Ry.  &  M.  229 ;  Burrellv.  Jones, 
3  B.  &  A.  47  ;  Dougal  v.  Kemble,  S  Bingh.  383 ;  Benson  v.  Hifh 
plus,  4  Bingh.  455;  Hall  v.  Ashurst,  1  Cr.  &  Mees.  714;  Ren- 
teria  v.  Ruding,  Lloyd  &  Welsby,  274.  So,  the  agent  may  bind 
himself  personally  by  implication,  or  according  to  the  usage  of 
trade.  '*  Where  a  British  merchant  is  buying  for  a  foreigner, 
according  to  the  universal  understanding  of  merchants  and  of 
persons  in  trade,  the  credit  is  then  considered  to  be  given  to  the 
British  buyer  and  not  to  the  foreigner  ;"  per  Lord  Tenterden, 
C.  J.,  Thompson  v,  Davenport,  9  B.  &  C.  87. 

(s)  Leadbitter  v.  Farrow,  5  M.  &  S.  345. 

(t)  Morris  v.  Stacey,  Holt,  N.  P.  C.  153. 

(t/)  Kennedy  v.  Gouveia,  3  D.  &  R.  503. 
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that  his   own   responsibility  is  pledged  (s).     But  whereagent 

t  ji  iji*  •/»  11  •  •/•  binds  hiin> 

even  where  the  undertaking  is  fonnally  given,  if  self. 
the  principal  subsequently  acknowledges  and  rati- 
fies it  himself,  the  agent  will  not  be  liable  (^).  And 
where  the  vendor  has  in  reality  given  credit  to  the 
principal,  he  cannot  afterwards  shift  his  claim  so 
as  to  charge  the  agent  who  gave  the  order  (;sr). 

(x)  Per  Ashurst,  J.,  Fenn  v.  Harrison,  3  T.  R.  761.  Vin.  Abr. 
Actions  (U,  b)  1. 

(y)  Spittle  V.  Lavender,  2  B.  &  B.  452 ;  S.  C.  5  B.  Moore,  270. 

(z)  Leggatt  V.  Reid,  1  C.  &  P.  16,  d.  ;  Hoskins  v.  Slayton,  Ca. 
temp.  Hardw.  376.     Supra. 
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CHAP.  I. 


RIGHTS  AND  LIABILITIES  OF  VENDEE  IN  RESPECT  OF 

PARTNERS  OF  VENDOR. 

I.  Rights  of  Vendee  against  Partners. 

Ri^u  of    One  partner  in  a  firm  may  bind  his  co-partners 

Sale  b^M  ^y  *^®  transfer  of  goods.     It  was  agreed  by  the 

^ildTtbe     Court  in  a  very  old  case,  that  the  sale  of  one 

^'^         partner  is  the  sale  of  them  both  (a).    And  it  has 

been  held,  that,  even  after  an  act  of  bankruptcy 

committed  by  one  partner,  a  bond  fide  assignment 

for    valuable    consideration    of    the    partnership 


(a)  Lamberfs  case,  Godb.  244,  (11  Jac.  I.)  See  Metcalf  r. 
Royal  Exchange  Assurance  Company,  Barnatd.  Ch.  Rep.  S43. 
But  if  the  partner  has  received  the  consignment  for  a  differeut 
purpose,  and  the  vendee  is  privy  to  the  misapplication,  the  sale 
is  not  valid.    Snaith  v.  Burridge,  4  Taunt.  684. 
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eflfects,  by  the  solvent  partner,  was  binding  on  the 
firm  (A). 

This  doctrine  holds  true  as  well  in  the  case  of  Roth  in 

•       ,     ,  ,  _  general 

goods  belonging  to  a  general  trading  partner-  pnrtneiships 
snip(c),  as  m  the  case  of  particular  adventures,  ticuiar 
provided  that  there  is  no  fraud  or  collusion  on  the  lions. 
part  of  the  vendee  or  pledgee.  The  plaintiffs  pur- 
chased, on  the  joint  account  of  themselves  and 
J.  S.,  a  consignment  of  clover  seed,  which  with  the 
invoice  and  bill  of  lading  they  shipped  to  J.  S. 
The  defendants  having  no  notice  of  any  joint 
interest  in  the  seed,  advanced  money  to  J.  S.  on 
the  goods  being  lodged  with  them;  and  it  was 
held,  that  the  plaintiffs  could  not  maintain  trover 
for  the  seed((/).  The  principle  was  recognised  in 
a  recent  case.  Plaintiffs  commissioned  a  broker 
to  purchase  certain  goods,  in  which  the  broker  was 
to  be  one-third  interested.  The  whole  transaction 
had  been  treated  by  the  parties  as  a  joint  specula- 
tion ;  and  it  was  accordingly  held,  that  the  broker 
must  be  considered  a  partner  in  the  particular 
adventure,  and  that  the  sale  or  pledge  by  him, 
without  notice   on  the  part   of  the  vendee   or 

(6)  JPox  V.  Hanhuryi  Cowp.  445.  See  Robinson,  ex  parte,  1 
Mont.  &  Ayr.  1 8. 

(c)  Coll.  Partn*  p.  217. 

(d)  Raba  v.  Ryland,  Gow,  132;  S.  P.  Tapper  v.  Haythorne^ 
Gow,  135,  n.  (referred  to  4  B.  &  C.  880.)  Ex  parte  Gdkr  in  re 
Hutchifison,  1  Rose,  Bkcy.  Ca.  297. 
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pledgee^  conferred  a  right  on  the  latter  to  hold  the 
property  against  the  plaintiflFs  (e). 

Dittinciion  But  if  the  vendor  at  the  time  of  the  transfer  was 
partner  and  not  9, partner  but  a,part'Owner(J'),  he  is  not  capable 
'-^•""-  of  transferring  any  interest  in  the  share  of  the 
other  part-owner,  and  a  sale  or  pledge  by  liim  will 
affect  only  his  own  undivided  moiety  (g-).  And 
after  a  partition  has  been  actually  made,  the  case 
is  still  stronger ;  for  the  transfer  then  would  be, 
not  of  an  undivided  moiety,  but,  of  a  specific 
chattel,  the  property  in  which  was  vested  in  an- 
other (A). 

11.  Liability  of  Vendee  to  Partners. 
Liability  Qf  Where  one  of  several  vendor-partners  enters 
palui^re  of*  into  an  agreement  with  a  purchaser  on  behalf  of 
the  partnership,  the  purchaser  is  liable  to  the  other 
co-partners,  though  he  may  not  have  been  aware 
that  any  partnership  subsisted  at  the  time  of  mak- 
ing the  contract  (i).  But  if  the  contract  was 
personal  with  the  individual  partner,  it  cannot  be 
so  transferred  to  a  co-partner  as  to  enable  the  latter 


(c)  RM  V.  Hollinshead,  4  B.  &  Q,  867 ;  S.  C.  7  D.  &  R.  444. 

(/)  See  per  Bayley,  J.,  5  B.  &  A.  402. 

(g)  Barton  v.  Williams,  5  B.  &  A.  395 ;  S.  C.  (affirmed  in 
error)  M*Clel  &  Y.  406  ;  3  Bingh.  139 ;  10  B.  Moore,  506. 

(h)  S.  C.  See  per  Abbott,  C.  J.,  5  B.  &  A.  402  ;  per  Bay  ley,  J., 
ib.  403. 

(t)  Skinner  v.  Stocks,  4  B.  &  A.  437. 
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to  sue  the  defendant  after  the  partnership  has  been 
dissolved ;  for,  it  may  be  that  the  defendant  was 
induced  to  enter  into  the  contract  by  reason  of 
the  personal  confidence  which  he  reposed  in  the 
party  with  whom  he  contracted  (A:). 

(k)  Robson  V.  Drummondy  2  B.  &  Adol.  303.     See  Davies  v. 
HawMns,  3  M.  &  S.  488. 
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CHAP.  11. 

RIGHTS  AND  LIABILITIES  OF  VENDEE  IN  RESPECT  OF 

BAILEES. 

It  has  been  stated^  that  as  soon  as  goods  sold 
have  been  delivered  into  the  custody  of  a  carrier 
or  other  bailee,  on  behalf  of  the  purchaser,  the 
property  vests  in  the  purchaser  and  refnains 
thenceforward  at  his  risk  (a).  It  becomes  material, 
therefore,  to  consider  in  what  cases  he  has  a  remedy 
over  against  the  bailee,  in  the  event  of  accident 
or  loss  (Jb). 

(a)  Greaves  v.  Hepke,  2  B.  &  A.  131  ;  Walley  v.  Montgomery^ 
3  East,  585.     Supra,  pp.  %67,  262. 

(b)  Sir  W.  Jones,  in  his  Treatise  of  the  Law  of  Bailments, 
divides  the  subject  into  the  following  heads: — I.  Depositum^  which 
is  a  naked  bailment  or  custody  of  the  goods  for  the  bailor :  IL 
Mandatum^  or  commission :  IIL  Commodattm,  or  loan :  (These 
three  are  without  reward.)  IV.  Pignori  acceptum,  or  pledge : 
v.  LocatUT/h  or  hiring  for  reward,  which  is  subdivided  into: 
1.  Locaiio  ret,  where  the  hirer  obtains  the  temporary  use  of  the 
chattel :  2,  Locatio  opens  faciendi,  where  the  bailee  for  reward 
performs  some  work  on  the  chattel,  or  merely  keeps  it  in  his 
custody  on  behalf  of  the  bailor ;  ancT  herein  of  Warehousement 
Wharfingers,  and  the  like :  3.  Locatio  operis  mercium  vehendarwn, 
(which  is  in  fact  but  a  species  of  the  preceding ;)  wherein  of 
Carriers,  public  and  private.  The  two  last-mentioned  sub- 
divisions of  Locatio,  (i.  e.  bailments  for  reward  received  by  the 
bailee,)  are  the  only  species  of  bailment  which  it  is  necessary  to 
consider  in  reference  to  the  present  subject. 
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It  must  be  observed,  however,  that  under  certain  when 
Circumstances  the  vendor  (or  his  agent)  may  be  bring  the 
n^  fte  pUMff,  aod  in  one  or  two  special  oU  "^ 
he  is  the  only  party  who  can  be  made  plaintiff. 
Thus,  where  by  the  terms  of  the  agreement  it  is 
expressed,  that  the  bailee  is  to  hold  the  goods  on 
the  account  of  the  vendor,  the  latter  has  such  a 
special  property  in  the  goods  as  will  be  sufficient 
to  maintain  the  action  (c).  So,  where  the  agree- 
ment was  expressly  between  the  carrier  and  the 
consignor,  that  the  latter  was  to  pay  for  the 
conveyance,  (although  such  agreement  may  not 
necessarily,  as  between  the  vendor  and  vendee, 
imply  that  the  former  is  to  stand  the  risk  (jd), )  the 
consignor  may  bring  the  action  (e).  So,  the  action 
may  be  brought  in  the  name  of  the  shipper,  who  is 
expressed  in  the  bill  of  lading  to  have  paid  the 
freight  (/).  Again,  where  the  contract  was  not 
complete  by  the  delivery  to  the  carrier ;  as,  where 
goods  are  forwarded  for  sale  on  approval  (g},  or, 
where  the  property  has  been  prevented  by  fraud 


(c)  JFoodlejf  V.  Brawn,  1  C.  &  P.  593. 

(d)  King  V.  Meredith,  Z  Campb.  639.  But  if  the  consignor 
toaa  to  be  at  the  risk,  the  case  is  stronger,  and  the  consignor  must 
be  made  plaintiff,  Sargent  v.  Morris,  3  B.  &  A.  Z77. 

(e)  Dams  v.  James,  5  Burr.  2680 ;  Moare  v.  Wilson,  1  T.  R. 
659.     See  Tagliabue  v.  Wynn,  Selw.  N.  P.  416,  (8th  £d.) 

(/)  Joseph  V.  Knox,  3  Campb.  320. 

(g)  Siottin  V.  Shepherd,  1  Moo.  &  Rob.  223,  But  see  Haynes 
V.  Wood,  Bull.  N.  P.  36. 
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Who  most   from  vesting  in  the  consignee  (A),  the  consignor 

be  plaintiff* 

must  be  made  the  plaintiff  in  an  action  against  the 
carrier.  Where,  on  the  intermediate  insolvency 
of  the  consignee,  the  consignor  stops  the  goods 
in  transitu,  the  right  revests,  and  the  consignor^ 
(or  the  party  to  whom'  he  indorses  the  bill  of 
lading,)  may  sue  the  captain  or  ship-owner  who 
detains  the  goods  (t).  So,  where  the  consignee 
has  prevented  the  property  from  vesting  in  him- 
self^ by  a  refusal  to  fulfil  his  part  of  the  stipulated 
contract  (A:),  or,  where  the  contract  has  been 
mutually  rescinded  by  the  parties  before  the  arrival 
of  the  goods  (/),  the  consignor  must  necessarily  be 
the  plaintiff  in  an  action  against  the  bailee. 

General  On  the  other  hand,  where  the  vendee  orders  the 

▼endee*      goods  to  be  seut  by  a  particular  carrier,  the  pro- 

iDust  be  the  .  j.*i*        •  1*^1  ^1        ii«  m 

plaintiff,  perty  vests  in  him  immediately  on  the  delivery  to 
the  carrier,  and  remains  thenceforth  at  his  risk ; 
the  action  therefore  against  the  bailee  can  clearly 
be  in  the  name  of  the  vendee  only  (m).  So,  where 
goods  consigned  to  a  merchant  abroad^  are  ex- 
pressed in  the  bill  of  lading  to  be  shipped  by  order 


(h)  Duff"  V.  Budd,  6  B.  Moore,  469;  S.  C.  3  B.  &  B.  177. 
Stephenson  v.  Hart,  4  Bingh.  476 ;  S.  C.  1  M.  &  P.  357. 

(i)  Morison  v.  Gray,  %  Bingh.  260  ;  Thompson  v.  Trcal,  6  B. 
&c  C.  ^Q.     Supra. 

(Jc)  Brandt  v.  Bawlhy,  2  B.  &  Ad.  932. 

(0  Richardson  v.  Goss,  3  B.  &  P.  119. 

(m)  Dflwe*  V.  PecA",  8  T.  R.  330.    2  Wm's.  Saund.  47  k. 
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and  on  account  of  the  consignee,  in  an  action  whomotc 
against  the  ship-owner  the  consignee  must  be  the  ""  '^'^'^ 
plaintiff  (m).  And  it  is  now  clearly  settle^,  that, 
even  where  no  particular  mode  of  conveyance  is 
directed,  the  delivery  to  a  carrier  will  vest  the 
property  in  the  purchaser  (o) ;  who  ought  there- 
fore in  all  cases  (except  in  the  few  special  cases 
above  adverted  to)  to  be  the  plaintiff  Q9). 

The  liability  of  a  common  carrier  differs  in  several 
respects  from  that  of  other  bailees,  and  may  there- 
fore be  more  conveniently  considered  under  a 
separate  head. 

I.   BAILEES    GENERALLY  (^). 

A  warehouseman,  or  other  bailee  of  the  like  WimiMMMe. 
description,  is  only  bound  to  take  such  reasonable  ?i^ 

(ft)  Btxmn  ▼.  Hodgson,  2  Campb.  36 ;  Moora  v.  Hopptr,  2 
N.  R.411. 

<o)  Button  ▼.  SoUmumsoMt  S  B.  &  P.  582 ;  Godfrey  v.  Turz^^  3 
P.  Wms.  185. 

{p)  Snee  ▼.  Preteottt  1  Atk.  5348 ;  Jacobs  v.  NeUson,  3  Taunt. 
423 ;  Fragano  ▼.  Long,  6  D.  &  R.  283 ;  S.  C.  4  B.  &  C.  219 ; 
Evans  v.  MarHett,  1  Ld.  Rayni.  271 ;  Colston  v.  Wookton,  Selw. 
N.  P.  1370,  (8th  Ed.) 

(q)  Under  this  head  are  intended  to  be  included  only  bailees 
for  reward  for  the  custody  of  goods, — falling  within  that  species  of 
locatio,  caUed  tocatio  operisfaciendi.    It  has  been  already  obser ved,  n 

that,  in  strictness,  the  locatio  of  carrying  of  goods  is  but  a  species 
of  tlie  same ;  but  as  the  law  varies  in  respect  of  each,  it  is  more 
convenient  to  consider  them  as  distinct  from  each  other.  See 
above,  p.  414,  note  (6)., 
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^ty.  care  of  the  goods  entrusted  to  him,  as  he  ought  to 
do  of  his  own,  and  he  is  not  liable  for  loss  or 
damage  arising  from  accident,  iintfaout  tie^igence 
oh  his  own  part(r)l  He  is.  bound,  however,  to 
take  as  great  precautions  ais  in  the  case  of.  his  own 
prqpertjC^). 

Jm  lertiu  A  wariehouseman,  or  whai^nger,  receiving  goods 
to  hold  on  l)elialf  of  the  plaintiff  is  not  estopped 
from  setting  up  the  right  of  a  third  party  (/).  Other- 
wise, if  he  has  actually  acknowledged  that  h'eliolds 
them  for  thephdntiff ;— as,  where  he.  gives  a  written 
acknowledgment  to  the  seller,  that  he  hol&  the 
consignment  on  account  of  the  purchaser. (2#).   And 

(r)  Cailiff'  v.  Danvers,  Peake,  114;  Fimicane  v.  Smatt^  1  Eap. 
S\6\  Loagmany.  Cabn,  AbU  Shipp.  970, n.;  Soutkcoie*s  case, 
^  4  Co.  Rep.  83  b-;  Lane  t.  Cotton^  1  Comyn^  Kep*  100 ;  Co^s  v. 
Bernard,  2  Ld.  Raym.  913.  Sir  W.  Jones  mentions  three  degrees 
of  neglect; — 1.  Culpa  lata,  gross  neglect,  wbich  is  the  omission 
of  tbftt  care  wl^pb  even  inatcentire  and  t^oyghtlass.  toien  never 
fail  to  take  of  their  own  property ;  amounting,  therefore,  almost 
to  a  viplalion  of  good  faith.  S.  Culpa  leoU^  ordinary  neglect, 
which  is  the  want  of  that  diligence  which  the  generality  of  man« 
kind  use  in  their  own  concerns.  3.  Ctdpa  leoiswna,  slight  neglect, 
which  ia  the  omission  of  that  care  which  very  attentive  and  vigi- 
lant persona  Ifke  of  their  own  goods. ''  Bailm.  p.  ^1,  2d»118. 
See  1  Moo.  &  Pajme,  586.  It  is  for  the  second- degree  of  neglect 
that  bailees  for  hire  ^o'e  liable.  • 

(«)  Clarke  v.  Earushm',  Gow,  30* 

\t)  Ogle  Y.Atkmsou,!  Marsh.  S23  ;  B.C.  5  Taunt.  759. 

(ti)  Stoiard  v.  Dunking  %  Campb,  344 ;  GosUng  v.  Bimief  7 
BiQgh.  339 ;  S.  C.  5  M.  &  P.  160.  See  Harmon  v.  Andattm,  2 
CaQipl>.  243 ;  Jnom^  cited  3  Esp.  1 15  ;  SmM  v.  Cook,  ft  C.  &  P. 
276.    See  1  Esp.  342. 
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it  is  immaterial  whether  the  goods  were  in  his  Acknoir. 
possession  at  the  time  of  making  the  acknowledg- 
ment^ or  whether  they  did  not  arrive  until  after- 
wards (or).     But  if  his  acknowledgment,  and  the 
promise  to  deliver  the  goods  to  the  plaintiff,  itre 
conditional  or  qualified^  trover  cannot  be  si^pported 
imless  the  terms  have  been  complied  with  (3^). 
,  A  consignee  cannot,  in  general,  maintain  trover  when  trover 
against  the  bailee,  until  he  has  paid  all  the  ex-  aUe. 
penses  to  which  he  is  liable  in  respect  of  them  (jar). 
Nor  can  he  maintain  trover  against  a  bailee  in 
whose  custody  the  goods  are  placed,  if  the  transfer 
of  property  (as  between  the  vendee  and  vendor) 
has  not  been  so  far  completed  as  to  have  enabled 
him  to  support  trover  against  the  vendor,  had  the 
goods  remained  in  the  possession  of  the  latter. 
Thus,  the  vendee  cannot  maintain  trover  against  a 
wharfinger  with  whom  the  goods  are  deposited,  as 
long  as  anything  remains  to  be  done,  which  may 
affect  the  quantity  of  the  goods  agreed  to  be  de- 
livered (a).    But  if  the  bailee  has  accepted  the 


(x)  Hoa^.  Chiffin,  10  Bingfa.  246  ;  S.  C.  S  M.  &  Sc.  732. 

(y)  Mel&figY.  KeUkaw,  1  Cr.  &  Jer.  184 ;  S.  C.  1  Tyrwh.  109. 

(z)  See  HMerness  v.  SkackeU,  BB.&C.  612.  Tlie  plaintiff 
in  this  ease  was  not  a  veiidee,  but  the  principle  is  obviously 
applicable* 

la)  WaUaee  v.  Breedt^  id  East,  5S2.  On  this  subject,  Trorer 
by  Vendee  against  Vendor  may  bereferred  tOi  (See  pp.  dlO,  31 4, 
et  seq. ;  stnd  cases  there  cited.)  For  when  the  real  question  i^  be« 
tween  the  vendor  and  purchaser,  it  is  obviously  immaterial 

£  £  2 
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ActfoB       order  generally,  he  cannot  afterwards  set  up  As  a 
iM>i«e*        defence  that  the  goods  were  not  selected  and 
i^pri^riated  at  the  time  (3). 

lien  of  A  bailee  is  entitled^  independently  of  any  special 

contract,  to  a  particular  lien  upon  the  property  in 
his  hands  (c).  But  he  cannot  claim  to  retain  the 
goods  upon  a  general  lien  against  the  owner, 
except  where  the  r^ht  arises  out  of  a  contract  ex- 
press or  implied  (</)•  It  was  once  held,  that  eveiy 
special  agreement  was  an  implied  waiver  of  any  right 
of  lien  to  which  the  party  might  be  entitled ;  but 
it  was  afterwards  decided,  that  a  special  agreement 
did  not  of  itself  destroy  the  right  (^).  If,  however, 
it  contains  any  provision  inconsistent  with  the  right, 
the  lien  cannot  be.  claimed(/).  Therefore,  where 
the  usage  was  proved  to  be,  that  the  importer  was 
allowed  a  certain  time  to  pay  the  whar&ge  dues, 
whether  the  goods  were  removed  in  the  meantime 


wliether  the  vendor  or  a  bailee  may  happen  to  be  defendant  in 
the  action. 

(6)  GilUtt  ▼.  Hill,  4  Tyrwh.  290.  For,  by  attorning,  as  it  were, 
to  the  order,  the  bailee  is  estopped  from  afterwards  denying  his 
liability ;  as  a  lessee  cannot  dbpute  the  title  of  his  lessor. 

(c)  Skm$ier  v.  UpshaWf  2  Ld.  Raym.  752 ;  Yorke  v.  Greenaugh, 
id.  ^%^ ;  Gray  v.  Chamherlam,  4  C.  &  P.  260. 

{d)  Holdemess  v.  CdHman,  7  B.  &  C.  212 ;  Ruahforth  v.  Hadr 
Jkld,  6  East,  519  ;  Ditto  v.  Ditto,  7  East,  224 ;  Wright  ▼.  SneU, 
5  B.  &  A.  350 ;  ButUr  v.  Wookoti,  2  N.  R.  64. 

(e)  Chau  v«  We$tmore,  5  M«  &  S.  180.    Supra,  p.  IM. 
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or  not,  it  was  held,  that  the  bankruptcy  of  the  Lien- 
importer  before  the  delivery  to  the  vendee  gave 
the  wharfinger  no  right  of  lien  against  the  latter  (^). 

II.  CARRIERS. 

It  is  enacted  by  a  recent  statute,  that  no  com-  Carriers. 
mon  carrier  by  land  shall  be  liable  for  the  loss  of,  ^a^tute!^  ^^ 
or  injury  to,  certain  articles  of  property  (enume- 
rated in  the  Act),  if  the  value  exceed  JSIO,  unless 
at  the  time  of  delivery  the  value  and  nature  be 
declared,  and  an  increased  charge  be  accepted  (A). 
The  carrier  may  in  such  cases  demand  an  increased 
rate  of  charge,  provided  that  he  affixes,  in  a  con- 
spicuous part  of  his  office  or  warehouse,  the 
amount  of  such  increased  rates  (i) ;  and  provided 
that,  if  required,  he  gives  an  acknowledgment  of 
the  receipt  of  the  property,  and  the  payment  of 
the  increased  rate  (A:).  Nothing  contained  in  the 
Act  is  to  affect  any  special  contract,  in  respect  of 
the  conveyance  of  the  goods,  between  the  party 
and  the  carrier  (/) ;  and  nothing  in  the  Act  shall 
be  deemed  to  protect  the  carrier  from  the  felonious 
acts  of  his  servants,  nor  a  servant  from  personal 
liability  arising  from  his  own  neglect  or  miscon- 
duct (m). 

_r  I  -—■■-■-. . . ^^ . ^ . -  -     ■  J      I       ■  I      ■     ■  MM  I     1 1^  J  I  - 

(g)  Crawshay  v.  Homfray^  4  B.  &  A.  50. 
\k)  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  s.  1.    See  Owtn  y. 
Burnett,  4  Tyrwh.  133 ;  Mayhcw  v.  Nelson,  6  C.  &  P.  58. 
(i)  Id.  section  2.     [See  a  Form  given  4  Tyrwh.  134,  n.} 
{k)  Id.  section  3.  (/)  Id.  section  6. 

{m)  Id.  section  8. 
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liability  at  The  common  law  liability  of  a'  common  carrier 
uHT^  seems  to  be  nearly  as  great  as  that  of  an  insurer, 
and  much  greater  in  degree  than  the  liability  of  a 
common  bailee.  He  is  liable  for  loss  or  damage 
in  all  cases,  though  negligence  cannot  be  proved 
against  him,  unless  the  injury  be '  occasioned  by 
the  act  of  God,  or  of  the  king^s  enemies  (n).  And 
if  the  defendant  is  not  a  common  carrier  by  trade, 
but  by  his  own  special  agreement  puts  himself  into 
the  situation  of  a  common  carrier,  he  will  be  liable 
as  such  (p).  He  is  responsible  in  general  for  the 
loss  of  goods  delivered  to  his  servant,  or  autho* 
rized  agent  (/?),  unless  the  contract  with  the  servant 
was  personal  only(^). 

Effect  of         It  was  held  at  common  law,  that  a  carrier  might, 

notice  rtiiiit-  -  ,  ,.     .  „ 

iiigiiabiiiiy.  by  notice,  limit  to  any  extent,  or  even  totally  ex* 
elude,  all  responsibility  on  his  part  for  loss  or 


(ft)  Jones,  Bailm.  104 ;  Mora  v.  Slue,  Sir  T.  Raym.  220 ;  Dale 
V.  Hall,  1  Wila,  281  ;  Gibbon  v,  Paynton,  4  Burr.  22^8  ;  Giffy. 
Clinkard,  1  WiU,  282;  Forajard  v.  Pittard,  1  T.  R.  27;  HydcY. 
Trent  and  Mersey  Navigation  Company^  5T.  H,  389.  - 

(o)  Coggs  V.  Bernard,  2  Ld.  Raym.  909,  S.C.  Holt,  151, 
Comyn,  Rep.  183  ;  Loveit  v.  Hobbi,  2  Show.  127,  128 ;  Gisbowne 
y.  Hurst,  1  Salk.  249 ;  Robinwn  v.  Dunmore,  2  B:  &  P.  419,  per 
Chambre,  J.  Mating  v.  Todd,  1  Stark.  N.  P.  C.  72;  S.  C.  % 
Campb.  225. 

(p)  IVilliams  v,  Cranston,  2  Stark.  N.  P.  C.  82 ;  Colepepper  ▼. 
Good,  5C.&V.  380. 

(q)  Butler  V.  Basing,  2  C.  &  P.  613. 
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damage  to  the  property  (r\  But  it  is  now  pro-  Notice 
vided  by  the  statute  already  cited^  that  ho  notice  bUit/. 
shall  limit  or  in  any  way  affect  the  common  law 
liability  of  any  carriers^  in  respect  of  any  articles 
to  be  conveyed  by  them ;  but  they  shall  be  liable 
as  at  common  law  for  any  goods  in  respect  whereof 
they  may  not  be  entitled  to  the  benefit  of  the 
Act(*). 

Where  the  carrier  or  his  servant  was  guilty  of  W!»t 
gross  negligence,  he  would  be  liable  before  the  vaUed  tU 
statute,  even  if  the  case  came  within  the  terms  of  Ltk<f. 
his  notice  (0-    As  where  the  charge  had  been 
entrusted  by  the  carrier  to  an  inadequate  number 
of  persons  (w);  or,  to  one  of  dubious  character  (*r); 
or  to  one  incompetent  at  the  time  to  the  trust, 
from  inebriety,  or  similar  cause  (y);  or,  where  any 


(r)  Moving  v.  Todd,  1  Stark.  N.  P.  C.  72 ;  Harris  v,  Packwood, 
S  Taunt.  264 ;  Hution  v.  Bolton,  3  DougL  59 ;  Butler  v.  fisher, 
Peake,  Add.  Ca.  183. 

(*)  11  G^o.  IV.  &  1  Will.  IV.  c.  es,  8.  4.  [The  article*  arc 
specified  in  the  first  seotion.] 

(/)  Birkett  v.  WiUan,  2  B.  &  A.  S5^ ;  Nicholson  v.  IViUan,  5 
East,  507 ;  Beck  v.  Evans,  16  East,  244;  Duff  v.  Budd,  6  B. 
Moore,  469;  Lowe  v.  Booth,  13  Price,  329;  Sleat  v.  Fagg,  5 
B.  &  A.  342 ;  Brooke  v.  Pickwick,  4  Bingh.  218 ;  Siordet  v.  Hall, 
4  Bingh.  607 ;  S.  C.  1  M.  &  P.  561. 

(«)  Beckford  v.  Crutwell,  5  C.  &  P.  242 ;  S.  C.  1  M.  &  Rob, 
187  ;  Smith  v.  Home,  8  Taunt.  144 ;  S.  C.  Holt,  643. 

(x)  See  Macklin  v.  Waterhouse,  5  Bingh,  212 ;  S«  C.  2  M.  & 
P.  319. 

(jf)  Bodenham  v.  Bennett,  4  Price,  3 1 . 


owucr. 
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i^>x*^  culpable  carelessness  was  proved  against  the 
carrier,  his  agent  or  servant  (js:).  So,  where  the 
carrier  undertook  to  carry  the  goods  to  a  certain 
place,  and  deviated  from  the  voyage  without  suf- 
ficient cause  (a),  or  carried  the  goods  beyond  the 
appointed  place  of  delivery  (6),  in  the  event  of  loss 
he  would  be  liable,  even  though  no  want  of  due 
care  could  be  proved  against  him* 
^/5*?l?."«  But  if  any  act  of  interference  on  the  part  of  the 
b£  net  of  plaintiff  himself,  has  led  directly  or  indirectly  to 
the  loss  of  the  property,  the  carrier^s  liability  is 
discharged  (c).  The  mere  circumstance,  however, 
that  the  plaintiff  has  exercised  some  care  and 
superintendence  over  his  property  entrusted  to  the 
carrier,  does  not  absolve  the  latter  from  his  liar 
bility  (d) ;  unless  indeed  be  has  so  far  interfered  that 
the  goods  cannot  be  considered  to  have  been  in 
the  possession  of  the  carrier  at  all  (e).  The  carrier 
cannot  defend  himself  on  the  ground  of  any  de&ult 
on  the  part  of  the  plaintiff,  which  he  did  not  object 

(2)  Langley  v.  Brimn,  I  M.  &  P.  583 ;  Gamett  v.  WUkm,  5 
B.  &  A.  55. 

(fl)  Dam  V.  Garrett,  4  M.  &  P.  540 ;  S.  C.  6  Bingh.  716. 

(6)  Ellis  V.  Turner,  8  T.  R.  531. 

(c)  MUes  y.  Cattle,  6  Bingh.  743 ;  S.  C.  4  M.  &  P.  630.  So, 
fvhere  the  delivery  was  caused  by  some  omission  on  the  part  of  the 
consignee,  the  ship-owner  will  not  be  liabk  :  ShirwcU  v.  Sliaflock, 
2  Chit.  Rep.  397. 

(rf)  Robmion  v.  Dmmwre,  2  B.  &  P.  416  ;  Cal^e's  case,  8  Co. 
Rep.  33. 

(c)  East  India  Compani/  v.  Pullen,  1  Stra.  690. 
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CHAP*  il]  carriers.  425 

to  at  the  time(/).    But  if  the  plaintiff  has  been  Cwicemng 
guilty  of  gross  and  culpable  neglect  (^),  or  of 
fraud  or  unfedr  concealment  (/e)^  he  cannot  recover 
in  an  action  against  the  carrier. 

If  the  carrier  assent  to  an  order  given  to  him  Dischari^e 

of  liability 

respecting  the  delivery  of  the  goods^  even  before  by  perform- 
the  goods  are  actually  given  into  his  custody^  he 
will  be  bound  to  comply  with  the  terms  of  such 
otder  (j).  In  general  it  is  his  duty  actually  to  deliver 
the  goods  at  their  place  of  destination  (*),  perhaps 
even  the  residence  of  the  consignee  (/).  His  lia- 
biUty  will  not  be  discharged  by  delivering  them  at 
an  intermediate  place,  such  as  a  wharf  or  ware- 
house, which  he  is  in  the  habit  of  using  (w),  even 
when  the  consignee  is  cognizant  of  the  fact,  that  as 
between  the  carrier  and  the  owner  of  the  ware- 
house, his  journey  is  considered  to  be  at  an  end 
there,  and  that  the  profits  of  the  further  carriage 
are  allowed  by  the  carrier  to  another  person  (»). 

(/)  Stuart  V.  Crawhy,  2  Stark.  N.  P.  C.  S2S. 

(g)  Bradley  v.  Waterkouse^jyan.  &  Lloyd,  Merc.  Ca.  1 ;  S.  C. 
3  C.  &  P.  318,  M.  &  Malk.  154. 

(h)  Mayhm  v.  Eames,  3  B.  &  C.  601 ;  S.  C.  5  D.  &  R.  484 ; 
Edwards  v.  Skerratt^  1  East,  604 ;  Izeti  v.  Mountain^  4  East,  370; 
Clay  V.  Willan,  1  H.  Bl.  298. 

(i)  Streeter  v.  Horlock,  1  Bingh.  34. 

(k)  Golden  v.  Manning,  2  Bl.  Rep.  916;  S.  C.  8  Wils.  429; 
Griffiths  V.  Lee,  1  C.  &  P.  110. 

(/)  Stoer  V.  Crowley,  1  M*Clel.  &  Y.  129  ;  Vid.  per  Curiam. 

(to)  Wardell  v.  Mmrillyan,  2  Esp.  693. 

(»)  Hyde  v.  Trent  and  Mersey  Navigation  Company,  5  T.  R. 
389.     In  this  case,  indeed^  the  defendants  were  held  liable-  at  all 
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of  liability. 
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If  .the  canm  deUv^r  the .  goods  at  a  diffeEent 
diraction  {ram  that  specked*  though  he  may  have 
been  innocently  induped  to  do  so  by  ja  fraud  pracr 
tised  on  the  consignor  by  a  third  party,  the  con- 
signor may  recover  the  value  against  the  carrier  (o). 

Where  the  carrier  has  lost  the  goods,  a  ^cial 
action  on  the  case  is  the  proper  remedy,  and 
trover  will  not  lie(/>).  Nor  can  trover  be  sup- 
ported for  a  mere  omission  to  deliver,  without  an 
actual  demand  and  refusal  to  evidence  a  conver- 
sion(7).  But  trover  may  be  maintained  for  a  misr 
delivery,  though  such  misdelivery  were  occasioned 
by  mistake  (r);  or,  for  delivering  on  a  forged 
order  (*) ;  or,  for  an  absolute  refusal  to  deliver  (f). 

events  on  their  special  undertaking.  The  Court  expressed  some 
doubts  upon  the  general  question ;  but  all  the  judges  (mth  the 
exception  of  Lord  Kenyon,  C.  J.)  were  strongly  inclined  in 
favour  of  the  liability.  If  the  warehouse  belong  to  the  carrier* 
the  nature  of  his  subsequent  liability  is  varied  accordingly ;  for 
he  is  thenceforth  liable  as  warehooseman,  and  not  as  carrier ; 
Gardde  v.  The  tame  Company,  4  T.  R.  581  • 

(o)  Duff  V.  Budd,  6  B.  Moore,  469 ;  S.  C.  3  B.  &  B*  177 ; 
Stephenson  v.  Hart,  4  Bingh.  476  ;  Lubbock  v.  hgtu,  I  Stark. 
N.  P.  C.  104.     Supra. 

{p)  Owen  V.  Lewyn,  1  Ventr.  223 ;  Anon.  %  Salk.  655  ;  Roee 
V.  Johnson^  5  Burr.  2825.  Bull.  N.  P.  44,  5  ;  Kirkman  v.  Hat" 
greaves,  Selw.  N.  P.  419,  (8th  Ed.) 

(q)  Severin  v.  KeppeU,  4  E8p.-157  ;  Attersol  v.  Briani^  1  Campb. 
409  ;  Alexander  v.  Southe^t  5  B.  &  A.  247. 

(r)  Youl  V.  HarbottlCf  Peake,  49 ;  Devereux  v.  Barclay^  2  B.  & 
A.  702. 

(*)  Lubbock  V.  IttglU,  1  Stark.  N.  P.  C.  104. 

(/)  Thompson  v.  Trail,  6  B.  &  C.  36 ;  Dewell  v.  Mtwrn,  I 
Taunt.  301  ;  St/eds  v.  Hajf,  4  T.  R.  260. 
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The  plaintiff  must  give  some  proof  of  damage  Amoont  of 
sustained.  It  is  enacted  by  the  statute  above 
cited,  that  the  carrier  shall  not  be  concluded  by 
the  declared  value  of  the  goods,  but  shall  be  liable 
only  to  such  amount  as  may  be  proved  not  exceed* 
ing  the  declared  value  (w).  Where  the  plaintiff  has 
paid  an  increased  rate  of  charges,  he  is  entitled  to 
recover  back  such  extra  charges,  in  addition  to 
the  value  of  the  lost  property  (.r).  If  no  special 
proof  of  the  nature  and  the  value  of  the  property 
can  be  given  by  the  plaintiff,  the  judge  will  direct 
the  jury  to  allow  reasonable  damages  (^). 

(u)  11  Geo.  IV.  &  1  Will.  IV.  c.  es,  s.  9, 

(jj)  Id.  section  7. 

iy)  Buikr  V.  Basing,  ^  C.  &  P.  613. 


(    428    )  [bk.  u.  pt.  lY. 


CHAP.  III. 

RIGHTS  AND  LIABILITIES  OF  VENDEE  IN  RESPECT  OF 

AGENTS. 

I.  Rights  of  Vendee. 
Dotjr  of  It  is  laid  down,  that,  if  an  agent,  in  the  execution 

-^^  of  a  commission  to  purchase,  deviate  fiom  his 
orders  in  price,  quality,  or  kind ;  or  if,  after  the 
goods  are  bought,  he  sends  them  to  a  different 
place  from  what  he  was  directed, — the  goods  must 
remain  to  his  own  account,  unless  the  merchant, 
on  advice  of  the  circumstances,  admit  them  accord-- 
ing  to  his  first  intention  (a).  However,  the  prin- 
cipal must  notify  his  rejection  of  the  contract 
within  a  reasonable  time,  otherwise  it  will  be  pre- 
sumed that  he  has  adopted  it(b).  The  principal 
may  reject  the  contract,  and,  instead  of  returning 
the  goods  to  his  factor,  undertake  to  dispose  of 
them  as  agent  for  the  latter  (c).  But  it  seems  that 
this  would  be  allowable  only  in  cases  where  it  is 
impossible  to  return  the  goods  without  loss,  and 
where  the  party  acts  prudently  and  for  the  benefit 

(a)  Beawes,  43 ;  Malyne,  S2 ;  Paley,  Pr.  &  A.  28. 

(6)  ComxDoU  V.  JViUon,  1  Ves.  509. 

(c)  Prince  v.  Clarke,  I  B.  &  C.  186 ;  S.  C.  2  D.  &  R.  266. 
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of  the  consignor  (£?).    And  if  the  principal  elect  R«««djr  of 
to  proceed  in  this  manner,  he  must  decisively  reject 
the  contract;   for  he  will  not  be  allowed,  after 
endeavouring  to  turn  the  goods  to  account,  to 
return  them  upon  the  factor's  hands(e). 

The  factor  is  not  justified  in  being  hunself  the  Factor 
seller  of  the  goods  which  he  imdertakes  to  pur-  ^"be  om' 
chase  for  his  principal  (/),  nor  in  buying  on  his  *  ^' 
own  account  what  he  ought  to  have  bought  for  his 
principal.     ^'  If  one  buy  up  goods  which  he  ought 
to  furnish  as  a  factor,  and  instead  of  charging 
factorage  duty,  or  accepting  a  stipulated  salary,  he 
take  the  profits,  and  deal  with  his  constituent  as  a 
merchant,  this  is  a  fraud  for  which  an  account  is 
due"(^%    But  it  is  no  objection  that  the  contract 
note  merely  mentions  the  agent's  name  as  the 
purchaser,  if  the  purchase  is  in  effect  on  behalf  of 
tibe  principal  (A). 

As  to  the  rights  of  the  vendee  against  the  Agent  of 
vendor's  agent, — ^the  general  rule  is,  that,  in  the 
absence  of  any  personal  undertaking  on  the  part 
of  the  agent,  he  will  not  be  responsible  («)•    So  it 

(rf)  Kenvp  V.  Prior,  7  Ves.  Jun.  240. 

(e)  Comvxai  v.  WiUon,  1  Vex.  509.   Paley,  Pr.  &  A.  8L 
(/)  M<mey  v.  Daviea,  %  Yea.  Jun.  217.     Vid.  ante. 

(g)  East  India  Company  v.  Henchman,  1  Yes.  Jun.  289,  per 
Lord  TkurUm,  Ch.    Paley,  Pr.  &  A.  33. 

(A)  Kembk  v.  Atkins,  7  Taunt.  260,  S.  C.  Holt,  N.  P.  C.  427, 1 
B.  Moore^  6. 

(f)  See  above,  p.  406. 
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is  said  in  Viner(A) :  ^'  If  tlie  servant  of  a  tavimier 


iubaitj«r      ,.      .       ,       .  ,  ,        .      • 

•rnu       seiis 'WmetDat  is  corrapted,  knowiiig  it  to  be  so, 

action  4)(  discidt  does  not  lie^against  the  servant; 

for  he  did'  it  but  as  servant/'    But  o^h^rwise  if  the 

servant  expressly-  wwranted^on  his  own  affinur 

ance(/).         .      *  .  .  . 

II.  Rights  of  Agent. 
Apent  iMj  Eveiy  agent/  who  has  a  special  property  in  goods 
entrasted  to  him,  may  IjNring  an  action  in  his  own 
name  against  the  purchaser  (m)  ;•  thus,  an  auctioneer 
may  bring  the  action  on  the  contra^^t,  -though  the 
goods  were  known  to  belong  to  the  principal,  and 
the  sale  tot>k  place  on  the  |>reini0es  of  the  owner  (»)• 
And  brokers  may  maintain  an  action  for  their  own 
benefit,  where  the  contract  of  sale  was  in  their 
own  name,  but  on  the  account  of  a  principal  who 
subsequently  repudiated  the  contract  (o).  If  the 
vendor-principal  cannot  make  out  a  title  to  the 
goods,  and  the  true  owner  asserts  his  claim,  the 

purchaser  is  not  liable  at  the  suit  of  the  SLgent(p). 

*      '         1 '     ■  ■■  i  I  II  ■■  I    ■  I  ■■    ...■11    .       .  ■  ,  I  ■■,■ 

(k)  Viiu^Abr.  Actums,  (T.  b.). 

(/)  -Via.  Abr.  Aeii&M  (U.  b.)  1,  Brokwg  v.  Came.  £ro.  Abn 
Ditceit,  pL  29,  cites  11  E.  4.  H..    See  1  C^ixipb,  362. 

(m)  Paley,  Pr.  &  A.  SS I ;  BulL  N.  P.  130.  Qardinerv.  Dm$, 
2  C.  &  P.  49.  See.  Sadler  v.  Leigi,  4  Calnpb.  195 ;  .per  Lord 
Ahankj/^CJ.,  HougMtm  x.Mattiewif  3B.  &F:495 ;  Atlyns 
V.  AmbeTt  %  Esp.  493 ;  J4»epl  v.  Knox^  3  Campb.  3^0. 

(ft)  miKanu  V.  MUUngton,  1  H.  Bl.  SI.        . 

(o)  Short  V.  Spackman,  2B.&  Ad.  962. 

Ip)  Dickenson  v.  Naul,  4  B.  &  Ad.  633. 
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As  factors  and  other  agents  have  a  particular  Lien, 
lien  upon  the  goods  they  are  appointed  to  sell, 
they  are  entitled  to  recover  such  amount  out  of  the 
price ;  and  the  buyer  cannot  defend  himself  from 
the  claim  on  the  ground  that  the  vendor-principal 
is  indebted  to  him  in  a  greater  sum,  which  debt  he 
sets  off  against  the  price ;  because  the  principal 
himself  can  never  say  that,  except  when  there  is 
nothing  due  to  the  factor  (^).  It  is  immaterial 
that,  at  the  time  of  the  contract,  the  factor  dealt 
expressly  as  agent,  and  not  as  principal  (r).  If, 
however,  the  buyer  settles  for  the  price  of  the 
goods  with  the  principal,  without  notice  of  the 
agent's  claim,  he  will  be  discharged  absolutely  (*). 

(y)  Drinkwater  v.  Goodvnn,  Cowp.  256  :  See  per  Lord  Mans- 
Jield,  C.  J. 

(r)  Atkyn$  v.  Amher^  2  Esp.  493. 

(«)  Coppin  V.  Walker^  7  Taunt.  237 ;  Coppm  v.  Cratg^  7  Taunt. 
243;  S.C.  2  Marsh.  501. 
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The  following  cases  have  appeared  since  the  greater 
part  of  the  preceding  pages  were  sent  to  press. 

See  p.  18, — Infant,']  It  was  decided  that  a  "stanhope"  could 
not  be  deemed  a  necessary  for  the  defendant,  a  minor,  who  had 
held  a  commission  in  the  army.  Charters  v.  Bayntun,  7  C.  & 
P.  52. 

See  p.  51. — Married  Woman.^  As  to  the  implied  assent  of 
the  husband  to  a  contract  entered  into  by  the  wife,  see  Farmer 
V.  Lynn^  4  Nev.  &  Man.  559. 

See  p.  67,r—Note  or  memorandum  within  the  Statute  of  Frauds  J] 
A  correspondence  between  the  defendant  and  the  plaintiff  was 
allowed  to  be  connected  with  a  prior  memorandum  of  the  contract 
signed  by  the  plaintiff  only,  so  as  to  constitute  a  sufficient  memo* 
randum  of  the  agreement.  Lord  Denman,  C.  J.  delivering  the 
judgment  of  the  Court,  said  (5  N.  &  M.  260) :  "  The  cases  on 
this  subject  are  not  at  first  sight  uniform  ;  but  on  examination  it 
will  be  found  that  they  establish  this  principle, — that,  where  a  con- 
tract or  note  in  writing  exists,  which  binds  one  party,  any  subse- 
quent note  in  writing,  signed  by  the  other,  is  sufficient  to  bind 
him,  provided  it  either  contains  in  itself  the  terms  of  the  contract,  or 
refers  to  any  writing  which  contains  them."  DobeH  v.  Hutchinson^ 
5  Nev.  &  Man.  251.     K.  B.  Trin.  T.  1835. 

See  p.  dl.-^Treating  ActJ]  Add  t6  note  (A),  Thomas  v.  Her" 
riw,6C.&P.  615. 
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See  p.  94. — T^plmg  Act.']  Lord  Jlnnger,  C.  B.,  was  of  opi- 
nion, that  the  statute  24  Geo.  II.  c.  40,  was  not  intended  to  apply 
to  cases  where  spirits  are  supplied  by  an  inn-keeper  to  guests 
resident  at  his  hotel.    Proctor  v.  JVtdbtew,  7  C.  &  P.  67. 

See  p.  154. — Mii'^atement  m  partUvhri  rfaakJ]  Material 
mis-description  makes  the  sale  void,  although  one  of  the  condi- 
tions provide  that  a  mistake  or  error  should  not  vitiate  the  sale, 
but  should  be  the  subject  of  a  compensation.  Dobell  y.  Hutckin- 
mm,  5  Nev.  &  Man.  251.    K.  B.  Trin.  T.  18S5. 

See  p.  198* — Stoppage  in  transitu.']  Add  to  note  («),  Slater  v. 
Le  Fttrore,  7  C.hV.  91. 

See  p.  220. — Stamp — Agreanentfor  the  iole  of  goods.]  It  was 
suggested  above  [p.  220,  note  (6)]  that  an  agreement  for  the  sale 
of  a  chattel  not  m  eue  at  the  time  of  the  contract,  was  to  be 
deemed  an  agreement  for  the  sale  oC  goods,  wares,  and  merchan- 
dise within  the  exemption  of  55  Geo.  III.  c.  184,  and  tliat  the 
case  of  Buxton  v.  Beddl  (3  East,  dOS)  coi:dd  not  be  supported. 
The  point  has  been  actually  so  determined  in  the  Exchequer, 
and  the  last-mentioned  case  is  overruled.  The  Court  decided, 
that  a  contract  to  make  a  printing-press  within  three  months,  was 
an  agreement  relating  to  the  sale  of  goods,  and  did  not  require  a 
stamp.  Pinner  v.  Amoldp  1  Tyrwh.  &  Grang.  1.  Excb.  Mich. 
T.  1835. 

See  p.  259. — Goods  sold. — Implied  agena/.']  Wife  carrying  on 
trade  in  behalf  of  her  husband  (a  bankrupt).  Smallpiece  v.  Daoves^ 
7  C.  &  P.  40.     And  see  Farmer  y.  Lynuj  4  Nev.  &  Man.  559. 

See  p.  285. — Pleading.']  In  an  action  on  a  guaranty,  nan  as- 
sumpsit admits  that  the  goods  were  supplied.  Tt^flor  v..  Hillary^ 
7  C.  &  P.  30. 

Seep.  285. — Form  of  plea  under  new  ruks.]  The  Court  of 
Exchequer  declared  that  the  form  of  a  plea  given  by  Rules 
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HiL  T.  4  Will.  IV.  (the  plea  was  nU  debuit,  in  debt,)  must  be 
literally  adhered  to.  The  plaintiff,  hoivever,  had  leave  to  amend 
on  an  affidavit  of  merits.  Smedky  v.  /oyce,  1  Tyrwh.  &  Grange 
84.    Exch.  Mich.  T.  1835. 

See  p.  1886.^^Pfeading'-^iVbji  euumpmi.']  Although  the  ille- 
gality of  the  contract  cannot  be  given  in  evidence  without  a 
special  plea^  the  defendant  is  not  bound  to  plead  a.  matter  mkieh 
is  made  necessary  by  a  staMe  in  order  to  entitle  tke  pUimi^io 
recover.  Thu8»  where  the  plaintiff  brought  an  aetion  to*  recover 
the  amount  of  an  apothecary's  bill,  and  the  defendant  pleaded 
mm  asamapsity  it  wae  bdd  that  under  this  plea  the  defendant 
might  tidke  the  objection  that  the  plaintiff  had' not  (in  confiMtnity 
with  th$  stotute  ^5  Geoi.  Ill*  c  194,  .s.  ^1,)  practised  as  an 
apotbeciiry  prior  to  or  on  ifae  5th  day.  of  August,  1815^  or  ob** 
tained  a  certificate  to  practise  as  an  apodiecany.  Such  an  ob|e&* 
tion  is  in  fact  founded  on  a  defect  in  evidence  onthe  part  of  the 
plaintif!^  and  not  on  a  matter  which  the  defendant  ought  to  have 
pleaded.  Morgan  v.  Ruddock^  4  Dowl.  P.  C.  311.  K.  B.  Mich. 
T.  1835. 

See  p.  287,  et  seq. — Pleading — Replication.']  Since  the  New 
Rules,  as  special  matter  must  always  be  pleaded,  it  has  become 
usual  to  reply  de  injurid  in  assumpsit.  Setnble,  that  such  replica* 
tion  is  subject  to  the  same  rules  as  the  replication  de  injurid  in 
trespass,  and  is  therefore  inadmissible  when  the  plea  claims  an 
interest  in  the  subject-matter  of  the  action,  or  alleges  an  autho- 
rity derived  from  the  plaintiff. 

[The  main  ground  of  the  decision  was,  that  the  replication 
could  not  be  supported,  because  the  plea  was  not  in  excuse,  but 
in  denial.  It  may  be  observed,  that  the  plaintiff  had  also  new 
assigned  that  the  action  was  brought  not  only  for  the  proceeds  of 
the  goods  in  the  introductory  part  of  the  plea  mentioned,  but  also 
for  the  proceeds  of  certain  other  goods.  The  Court  seemed  to 
think  that  the  new  assignment  might  have  been  supported.] 
SoUy  V.  Neish,  4  Dowl.  P.  C.  248.    Exch.  Trin.  T.  1835. 

pv  2 


436  APPENDIX  (a). 

See  p.  290,  note  («). — Pkadmg.']  Evidence  of  payment  acF- 
minible  in  reduction  of  the  plaintiflfs  demand  (though  not  in 
bar  of  the  action),  where  there  is  no  plea  of  pa3rment.  Lediard 
y.  Boucher^  7  C.  &  P.  1.     See  id.  %  n. 

See  p.  307. — AsmmptUfor  not  deHoering  goods,']  Where  the 
agreement  was,  that  the  defendant  should  sell,  and  the  plaintiff 
should  purchase,  all  the  salt  manufactured  at  the  salt-works  of 
defendant,  with  a  proviso  that  the  contract  should  terminate  on 
the  uuoloene^  of  the  plaintiff,  it  was  held  that  the  term  *  insol- 
vency '  was  to  be  taken  in  its  ordinary,  and  not  in  its  technical, 
sense,  and  that  the  defendant  was  not  liable  for  refusing  to  deliver 
the  salt  manufactured  at  his  woi^s,  after  the  plaintiff  had  become 
unable  to  pay  his  debts,  although  he  had  not  become  insolvent 
under  the  provisions  of  the  statute  for  the  relief  of  insolvent 
debtors.  Parker  v.  GoisagCf  1  Tpwh.  &  Grang.  105.  Exch. 
Mich.  T.  1835. 
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Form  (^common  counts  for  goods  sold,  and  on  account  stated,  under 

Rule  Trin.  T.  1  Will.  IV. 

"In  K.  B.  \pr  C.  P.,  or  Exch.  of  Picas,] 

day  of  — ^ — ,  in  the  year  of  our  LordnS— • 

Middlesex  1      A.  B.  by  J.  S.  his  attorney  \pr '  in  his  own  proper 
.  to  wit :    3  person*]  complains  of  C.  D.  who  has  been  sum- 
moned to  answer  the  said  plaintiff  in  an  action  on  promises : 

For  that  whereas  the  defendant  on  the day  of , 

in  the  year  of  our  Lord  18 — ,  was  indebted  to  the  plaintifiP 

in  £ ,  for  the  price  and  value  of  goods  then  bargained 

[or  sold]  and  sold  [or  delivered]  by  the  plaintiff  to  the 

defendant  at  his  request :    And  in  £ for  money  found 

to  be  due  from  the  defendant  to  the  plaintiff  on  an  account 
then  stated  between  them.  And  whereas  the  defendant 
aAerwards,  on  the  day  and  year  aforesaid,  in  consideration 
of  the  premises  respectively,  promised  to  pay  the  said 
several  monies  respectively  to  the  plaintiff  on  request : 
Yet  he  hath  disregarded  his  promises^  and  hath  not  paid 
any  of  the  said  monies  or  any  part  thereof.     To  the 

plaintiff's  damage  of  £ ,  and  thereupon  he  brings 

suit  &c." 

With  the  above  the  plaintiff  must  deliver  particulars  of  his 
demand.  It  is  ordered,  "  That  with  every  declaration,  if  de- 
**  livered,  or  with  the  notice  of  declaration,  if  filed,  containing 
*'  counts  in  indebitatus  assumpsit  or  debt  on  simple  contract, 
'*  the  plaintiff  shall  deliver  full  particulars  of  his  demand  under 
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**  those  countSy  where  such  particulars  can  he  comprised  within 
**  three  folios ;  and,  where  the  same  cannot  he  comprised  within 
"  three  foh'os,  he  shall  deliver  such  a  statement  of  the  nature  of 
**  his  claim,  and  the  amount  of  the  sum  or  balance  which  he 
"  claims  to  he  due,  as  may  be  comprised  within  that  number  of 
*'  folios.  And  to  secure  the  delivery  of  particulars  in  all  such 
«  cases,  it  is  further  ordered,  that,  if  any  declaration  or  notice 
shall  be  delivered  without  such  particulars,  or  such  statement 
as  aforesaid,  and  a  judge  shall  afterwards  order  a  delivery  of 
*'  particulars,  the  plaintiff  shall  not  be  allowed  any  costs  in 
**  respect  of  any  summons  for  the  purpose  of  obtaining  such 
"  order,  or  of  the  particulars  he  may  afterwards  deliver :  And 
**  that  a  copy  of  the  particulars  of  the  demand,  and  also 
**  particulars  (if  any)  of  the  defendant's  set-off,  shall  be  annexed 
•*  by  the  j^aintiff 's  attorney  to  every  record  at  the  time  it  is 
««  entered  with  the  judge's  marshal.*'  Rules  Trin.  T.  1  Will.  IV. 
Practice. 
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Form  of  a  BUI  of  Lading  (a). 

I.  W.  7  Shipped  by  the  grace  of  God  in  good  order  by 
No.  1 .  a  20,  S  A.  B.  merchant,  in  and  upon  the  good  ship  called 
the  John  and  Jane,  whereof  C.  D.  is  master,  now  riding 
at  anchor  in  the  river  of  Thames,  and  bound  for  Barcelona 
in  Spain,  20  bales  containing  100  pieces  of  broad-cloth 
marked  as  per  margin ;  and  are  to  be  delivered  in  the 
like  good  order  and  condition  at  Barcelona  aforesaid, 
(the  act  of  God,  the  king's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  soever,  excepted,) 
unto  £.  F.  merchant  there,  or  to  his  assigns  (6),  he  or  they 

paying  for  the  said  goods  per  piece  freight,  with 

primage  and  average  accustomed.  In  witness  whereof, 
the  master  (or  purser)  of  the  said  ship  hath  affirmed  to 
three  bills  of  lading  of  this  tenor  and  date,  one  Of  which 
bills  being  accomplished,  the  other  two  to  stand  void.  And 
so  God  send  the  good  ship  to  her  destined  port  in  safety. 

Dated  at  London,  the day  of  . 


(a)  Abb.  Shipp.  815,  (5th  Ed.) 

(6)  In  English  bills  of  lading  the  words  "  or  assigns ''  are  always  inserted  ; 
bat  it  was  held  that  a  Spanish  bill  of  lading,  which  does  not  contain  such  words, 
was  similarly  assignable  by  indorsement.  Renteria  ▼.  Rvding,  M.  &  Malk.  511 ; 
S.  C.  Lloyd  &  Welsby,  Merc.  Ca«  874,  (where  the  question  was  as  to  the  lia- 
bility of  the  indorsee  for  freight.)    See  Abb.  Shipp.  286. 
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form  of  East  India  Warrant  (a). 

No*  To  the  East  India  Company's 

warehouse-keeper,  for  pri- 
vate trade,  Billiter  Lane. 
You  are  desired  to  deliver  to  A.  B.  or  his  assigns,  by  in- 
dorsement hereon,  and  the  bearer  giving  a  receipt  on  the 
back  hereof,  the  following  indigo :  viz.  [then  foUaws  the 
deacriptianf  pnce,  waght,  Sfc.^  Sold  him  by  the  united 
East  India  Company. 

Treasury,  East  India  House,  this day  of . 

(Signature  of  the  Company's 
(Counter  signature.)  treasurer  or  assistant.) 


(a)  3  B.&  Ad.  SSI*  Taylor  ▼.  Kymer.  It  appears  that  these  warrants  are 
indorsed,  usually  iu  blank,  by  the  persons  therein  named,  and  are  afterwards 
transferred  by  delivery,  or  by  indorsement  and  delivery. 
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A. 
ACCOUNT  STATED. 

Form  of  count,  437 

May  be  joined  with  any  other  count -for  a  money  demand,  210  noU 

When  advisable,  S10,1K11 

Admissible,  althoogh  written  meroorandam  of  agreement,  211 

Evidence  on  account  stated,  211,  212 

Whether  plaintiff  is  at  all  events  entitled  to  nominal  damages, 

without  proof  of  amount  of  balance,  212 

Proof  of  a  smgle  item  sufficient,  tb. 

Defendant  cannot  go  into  evidence  to  impeach  the  items,  211 
Infant  not  liable  on,  20 
Interest  on,  283 

AGENT.    (See  Broker'-^FacUn'--Sale''note--'Servant.) 
When  wife  presumed  agent  of  husband,  26,  80 
Agent  within  Statute  of  Frauds,  63 

Carrier,  63 

Auctioneer,  75, 160 

Broker,  76 
Agent  of  carrier,  422 
Authority  orally  countermand  able,  74 
Sale  by  agent  after  countermand,  313,  314,  296 
Bankruptcy  of  agent,  128 
When  agent  may  stop  goods,  191,  198 
When  delivery  to  purchaser's  agent  bars  the  vendor's  right  of  stoppage, 

203,  204 
Assent  by  agent,  2l5 
Special  authority,  216 
Wrongful  sale  by  agent,  295 
Ratification  by  principal,  216, 217 
Pledge  by  agent,  296 
Delivery  to,  when  sufficient,  258,  259 

Effect  of  private  agreement  that  the  principal  shall  not  be  liable,  259, 260 
Effect  of  giving  credit  to  the  agent  alone,  260 
Vendor  may  sue  the  principal  when  discovered,  260,  261 
Payment  by  purchaser  to  his  own  agent,  276,  277 
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AG£NT--<cMilinMd.) 

PajmeaC  to  vendor't  agent,  f77,  f78.  (See  PaytMnt,) 

Who  n  an  agent  entrusted  with  goods  within  the  Factor's  Act,  279 

When  a  debt  doe  finom  the  agent  who  sells  the  goods  may  be  set  off  against 

the  principal,  280,  281 
Principal  liable  for  the  deceit  of  his  agent,  327 
Warranty  by  agent,  341 

When  authority  implied,  t&. 

At  what  time  made,  342 
Agent  entrosted  to  sell  cannot  himself  be  the  purchaser,  398 
So,  agent  entrusted  to  purchase,  429 
Doty  and  liability  of  agent,  394,  395, 428,  429 
Laches,  396 

When  he  is  justified  in  departing  from  special  authority,  395,  428 
When  he  may  sell  on  credit,  396 
When  liable  for  price,  396,  397 
Of  a  del  credere  agent,  397,  398 
Joint  factors,  400 
Subordinate  agents,  ib. 
Remedy  of  principal,  399 
Personal  liability  of  agent  to  party  with  whom  he  deals,  406,  429,  430 

Where  the  principal  is  not  known,  407 

Where  no  responsible  principal,  t6. 

Where  agent  expressly  binds  himself,  408 
RighU  of  agent,  400 

Reimbursement  of  expenses,  401 

Commission,  402, 403 

Lien,  403.    (See  Lteii.) 
Parol  evidence  admissible  that  a  party  acted  as  agent  only,  222 

ALIEN. 

Alien  friend  may  contract,  45 

Alien  enemy  is  disabled  from  suing,  45 

Who  is  alien  enemy,  46,  47, 144 

How  the  disability  is  removed,  48 

Contract  with  alien  enemy  is  void,  144 

Unless  protected  by  licence  from  the  crown,  144 
Effect  of  licence,  145 
Extent  of  licence,  146 
When  licence  void,  147 
Whether  the  wife  of  an  alien  may  he  sued  as  feme  sole,  35 

AMENDMENT.    (See  Variance.) 

APPROPRIATION, 

Within  Statute  of  Frauds,  61, 62 
By  trader  before  bankruptcy,  126,  127 
Must  be  positive  and  speeilic,  127 
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APPROPRIATION— (continued.) 

To  bar  the  vendor's  right  of  itoppage,  fOi,  207 

To  enable  the  vendor  to  sue  for  the  price,  242, 254 

To  enable  the  purchaser  to  maintain  trover,  Sl5 

To  enable  the  purchaser  to  sue  the  carrier  or  ether  bailee,  419,  4^0 

ASSENT. 

Proof  of  assent  of  both  parties  to  the  oontraet,  213,  214, 504 

Assent  by  agent,  215.    (See  Agent,} 

Notice  of  assent  by  the  party  to  whom  a  guaranty  is  given,  585 

Assent  of  husband  to  contracts  of  his  wife,  31 

Assent  by  bailee  to  delivery-order,  421»  422 

Assent  by  carrier,  425 

ASSIGNEES.    (See  ^onib^jrt.) 

When  they  may  affirm  the  acts  of  bankrupt,  116 

Cannot  recover  without  payment  of  the  charges  to  which  the  bankrupt 

would  have  been  liable,  183, 184,  318,  319 
When  liable  for  goods  delivered  to  bankrupt  carrying  on  trade,  259 
Assignee  of  bill  of  lading.     (See  Bill  of  Lading,) 

« 

ASSUMPSIT  BY  PURCHASER.  (See  Mhwy  had  and  reeiived^-Wtfrranty.) 
Proof  in  action  for  not  delivering,  303 

Assent  of  the  parties,  304.    (See  At$9nt.) 

Performance  of  conditions  precedent,  805.    (See  CmdUioiu  Pre 

cedent,) 
Breach,  306,  307 

Averments  in  declaration  where  purchaser  relies  on  a  particular 

construction  of  the  words  of  the  agreement,  307 
Liability  of  vendor,  where  performance  becomes  impossible,  308 
Damages,  308,  309.    (See  Damaget,) 

ASSUMPSIT  BY  VENDOR..    (See  Account  stated—Goods  bargained  and 
iold — Goods  sold  and  delivered — Pleading,) 
Action  for  not  accepting,  212 
Proof  of  assent  of  the  parties,  212,213 
Retracting  assent,  213 — 215 
Rescission  of  contract,  215,  292 
Assent  by  agent,  77,  215.     (See  Agent,) 
Proof  of  terms  of  contract,  217 

Written  evidence,  when,  49,  217 
Stamp  on,  2 18.     (See  Stamp,) 
Cannot  be  contradicted  by  parol,  221.     (Sec  Parol,) 
Variance,  223.     (See  Variance,) 
Performance  of  conditions  precedent,  2S0.    (See  Conditions  Pre- 
cedent,) 
Damages,  239.     (See  Damages.) 

ATTAINDER. 

Disability  to  contract  on  the  ground  of  attainder,  44 
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AUCTION.    (See  ilMCMMtr.) 

Sales  by  auction  are  within  SUtute  of  Frauds,  52,  148 
Avoided  bj  fraud,  148, 151.    (See  Fraud.) 
Misdescription,  149, 154 

Stipulation  that  nusdescription  shall  not  Wtiate  the  sale,  150 
Sale  is  completed  by  the  fall  of  the  hammer,  151 

Until  then,  the  bidder  may  retract,  ifr. 

Separate  contract  for  each  lot,  5S,  15f 
PuiicQlarB  of  sale  cannot  be  contradicted  by  representations  of  auctioneer, 

tbXUX 
Construction  of  particulars,  155 
Notice  of  conditions,  154 
Auction  duty,  155 

Payable  by  Tcndor  or  his  agent,  157 

Unless  otherwbe  stipulated,  ib. 

AUCTIONEER.    (See  Ageni-^Auetion,) 

Is  an  agent  for  both  parties  within  Statute  of  Frauds,  75,  160 

Unless  he  makes  himself  a  party,  78, 165 
His  doty  and  liability  to  vendor,  157,  158 
His  rights  against  vendor*  159 
Indemnity^  ib,  and  note  (k) 
Compensation  and  reimbursement,  159, 160 
Hu  liability  to  purchaser,  161 
For  deposit,  ib. 

Liable  for  non-performance  where  principal  is  not  disclosed,  162 
Liable  for  misrepreaentation,  ib,  163 
His  rights  against  purchaser,  163 
He  may  sue  for  the  price,  ib. 

Unless  the  purchaser  has  settled  with  the  principal  without 

notice,  164 
Or,  unless  the  principal  had  no  title,  ib. 

AUTHORITY.    (See  Agent-^Cmntermand.) 


B. 

BAILEE.    (See  Carrier.) 

Several  species  of  bailments,  414  nota 

Delivery  to  purchaser  when  the  goods  are  in  the  custody  of  a  bailee, 

J56,  «57 
Action  against,  generally,  should  be  in  the  name  of  the  consignee,  416, 417 
When  in  the  name  of  the  consignor,  415,  416 

When  the  action  may  be  brought  in  the  name  of  the  consignor,  415 
When  it  must  be  so  brought,  415,  416 
Eitent  of  liability,  417,  418 
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BAILEE— Cconttnu«<2.) 

Duty  of  an  ordinarjr  bailee  for  reward,  417,  4t8 

Different  degrees  of  neglect,  418  naU 

When  be  may  set  up  the  claim  of  a  third  party,  418 

Not  aflter  acknowledgment,  419 

When  trover  maintainable  against,  tb. 

Infant  bailee  not  liable  for  negligence,  15 

Lien  of,  420.    (See  Uen,) 

BANKRUPT.    (See  Aitignen^Stoppage  m  Tramitu,) 

Fmodolent  transfer  by  trader  is  an  act  q{  bankroptcy,  107 ;  and  void, 

though  under  colour  of  a  sale,  t6. 
Assignment  of  whole  property,  void,  108 

Unless  by  bon&  fide  sale,  ib. 
Assignment  of  part,  void,  when,  ib,  109 

Not,  unless  in  contemplation  of  bankruptcy,  109 

And  in  order  to  give  voluntary  preference,  1099 110 

Not  void  when  in  pursuance  of  a  special  contract,  110 

Nor,  when  the  sale  is  honk  fide,t6. 

Nor,  when  the  goods  are  the  property  of  the  transferree.  111 
Voluntary  conveyance  void,  112 
After  bankruptcy,  no  transfer  or  sale  by  bankrupt  is  good,  113 

What  transactions  protected,  114, 115 

When  not  protected,  voidable  only  at  the  election  of  the  assignees, 
116 
Sales  TO  bankrupt,  when  protected,  117, 118 

Payments  and  other  dealings,  without  notice,  when  protected,  117 

Payments  according  to  ordinary  course  of  trade  and  dealing,  118 

Not  payments  with  notice,  118, 119 
Goods  in  possession  of  bankrupt  pass  to  the  assignees,  120 

If,  at  the  time  of  the  bankruptcy,  ib. 

And  with  owner's  consent,  121 

What  is  deemed  the  possession  of  the  bankrupt,  122 

What  is  sufficient  to  divest  the  possession,  122,  123 
Symbolical  delivery,  123 
Appropriation  by  owner,  124 

Goods  in  temporary  custody  of  bankrupt  do  not  pass,  ib. 

Nor  goods  for  specific  purpose,  125 

Nor  goods  obtained  under  false  pretences,  t&« 

Nor  goods  spedfically  appropriated  by  the  trader  before  his  bank- 
ruptcy, 126, 127 

Nor  property  in  auter  droit,  128 

BILL  OF  EXCHANGE.    (See  Credit,) 

Giving  bill  or  note  in  payment  suspends  the  original  debt,  249,  276 
Form  of  action  for  breach  of  agreement  to  give  a  bill  in  payment,  250 
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BILL  OF  EXCHANGE— (coMtinuAi.) 
Proof  of  disbooour,  f  5t,  t74 
When  the  instrament  operates  in  diMharge  of  the  origtoal  debt,  975 

Laches  on  the  part  of  Tendor*  2S9,  975 

Election  bj  vendor  to  take  the  aecaiity,  where  cadi  payment  offered 
976 

Agreienient  to  run  the  rialf,  Mw 

'Where  instrament  In  the  bands  of  third  partiea«  959  i 

When  it  does  not  so  operate,  95$,  975  ! 

Where  the  instrmnont  Is  on  a  wrong  stanp,  ifr. 

Where  it  remains  overdue  in  the  banda  of  the  vendor,  or  hb  agent,  975 

Where  it  is  loat  before  payment,  976 

Unless  purchaser  liable  to  sabaequent  holder,  th. 

Unsatisfied  judgment  thereon,  975  i 

Evidence  by  purchaser  in  action  on  the  instrument,  979 

Fraud,  153,  979 

But  not  bad  quality,  979 

Nor  breach  of  express  warmnty,  979^  fwt$ 

Nor  exorbitance  of  price,  135 
Interest,  989.    (See  Intmtm*) 
Infant  not  liable  on,  90 

Unless  them  has  been  a  sobaeqaent  promiie  to  pay,.  94 

Or  unless  accepted  when  of  fall  age,  ifr. 
Fcaie  covert  may  indorse,  with  her  husband's  consent.  Si 


BILL  OF  LADING, 
Form  of,  459 
Nature  of,  194 

Negotiable,  though  "  assigns"  notexpretsed^  459  nau 
Effect  of  signing  several  bills  of  ladiiig,  dll  ntU 
Indorsement  by  the  consignee,  makes  him  liable  to  the  oonsigDor  for  the 

price,  957  note 
Indorsement  in  blank,  511  twte 
Conditional  indorsement,  513 
Party  in  possession  of  bill  of  lading  to  be  deemed  the  true  owner  of  the 

goods  described  therein,  99& 
When  indorsee  of  bill  of  lading  may  atop  goods,  199 
Assignment  passes  property,  193,  193, 957, 311 
Against  the  assignees  «f  a  bankrapt,  193 
Against  vendor's  right  of  stopping  the  goods  in  transiio,  1^ 
But  not  without  indorsement,  194 
Nor  without  valuable  consideration,  195,  319 
Nor  with  notice  of  adverse  right  or  prior  claim,  195,  196,  S19 
Or  with  notice  of  consignee's  Insolvency,  19^ 
Eflfectof  giving  partial  copiideration,  196, 197 
When  the  assignment  enables  the  assignee  to  raaintein  trover^  311 
Not  without  consideration,  319 
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BILL  OF  LADING— (continiwd.) 

Nor  with  aoUce  of  circnmttaiices  that  render  it  not  honestly 

assignable,  312 
Nor  where  the  indorsement  took  plaoe,  after  deiitery  on  board, 

in  favour  of  a  third  party,  ib. 
Nor  where  it  took  place  before  the  cargo  was  put  on  board,  ib, 

BILL  OF  SALE, 

In  transfer  of  ship  or  vessel,  79 

When  continuance  of  possession  by  vendor  is  frandulent,  100.    (See 

Fraudulent  Alienation,) 
When  bill  of  sale  the  only  evidence  of  the  contract,  217 

BREACH, 

In  action  for  not  accepting,  240 
In  action  for  not  delivering,  307 
In  action  on  warranty,  349 

BROKER, 

An  agent  within  Statute  of  Frauds,  76 
Authority  counterniandable,  74 
Duration  of  authority  by  usage  of  trade,  77 

Entry  in  broker's  books  is  a  sufficient  memorandum  of  the  contract,  76 
Delivery  of  goods  to  broker,  260 

Distinction  between  broker  and  factor  not  merely  nominal,  281  n(fte 
Debt  due  from  broker  cannot  be  set  off,  280,  281  - 
Liability  of  broker  for  the  loss  of  goods,  394 
When  broker  may  be  considered  a  partner,  411 
When  broker  may  bring  the  action,  430 
The  bought  and  sold  notes  are  evidence  of  the  contract,  76 
Unless  they  materially  differ,  t&. 
When  mistake  in  sale-note  vitiates  the  contract,  77 

BOUGHT  AND  SOLD  NOTES.    (See  Broker.) 

C. 
CARRIER.    (See  Bailee.) 

Delivery  to  within  Statute  of  Frauds,  63,  64 
Delivery  to  support  assumpsit  for  goods  sold,  262 
Where  the  appointment  is  implied,  76 
Where  the  carrier  was  to  be  paid  by  the  vendor,  263 
Vendor  must  do  every  thing  to  secure  the  carrier's  responsibility,  264 
When  the  action  against  the  carrier  should  be  brought  in  the  name  of  the 

consignor,  415 
When  in  the  name  of  the  consignee,  416,  417 
liability  by  statute,  421 
Liability  at  common  law,  422 
Effect  of  notice  to  limit  liability,  422,  423 
When  notice  nugatory,  423,  424 
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CARRIBR-«(eiNiliiiiiAL) 

Wbeo  the  cwrier'i  liability  is  discharged,  4t4--- 4f  6 

Bj  the  plaintiff's  neglect,  494,  415 

Or  fraud  or  concealment*  4S5 

By  performance,  ib. 
Form  of  action  against,  426 
Amoant  of  damages,  4t7 

CHEQUE. 

Where  a  worthless  cheque  is  fraudulently  giren  in  payment,  the  property 
is  not  changed,  1S7,  395 

CLERK. 

Signature  by  clerk  of  agent  sufficient  within  Statute  of  Frauds,  78, 165 

COBfMISSION. 

Commission  of  agent  regulated  by  contract,  402 

Or  by  usage  of  trade,  ib. 

When  it  cannot  be  recovered,  402,  403 

CONCEALMENT.    (Set  Frond. ^ 

CONDITION. 

Conditbnal  conveyance,  possession  under,  102, 105 

Accidental  delivery  without  performance  of  condition,  294,  295 

Impossible  condition,  508 

Guaranty  on  condition,  585 

Conditional  indorsement  of  bill  of  lading,  SIS 

Conditions  of  sale,  152 

CONDITIONS  PRECEDENT,  250—259 
Proof  of  performance  necessary,  250,  505 
Eipress  or  implied,  230,  251 

Whether  defendant  has  been  prejudiced  or  not  by  the  non-perform- 
ance, 252 

Whether  he  objected  on  that  particular  ground,  i6. 

Sale  by  sample,  252,  255 

Purchaser  may  compare  the  bulk  with  the  sample,  253 
Not  implied  where  sale-note  does  not  specify  sample,  ib. 

Sale  with  warranty,  ib^ 

Stipulation  that  the  sale  should  be  good  pro  tanto,  t6. 

Contract  as  to  delivery,  2S5— 236 
Particular  place,  233 
Particular  time,  234.    (See  Time.) 
Particular  quantity,  234,  235.    (See  QuantUtf.) 

Tender,  236 
When  performance  excused. 

Where  defendant  has  waived  it,  232,  238 

Or  discharged  the  plaintiff,  238 

Or  prevented  performance,  ib. 
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CONDITIONS  PRECEDENT— (coweinuerf.) 
When  performance  excused. 

Not  if  a  third  party  has  prevented  the  performance,  f  38 
Unless  so  stipulated,  238,  339 
Concurrent  promises,  236 

Performance  necessary,  236,  237 
Waiver  of  part  by  defendant,  237 

After  verdict,  the  averment  is  sufficient  that  defendant  was  ready  and 
willing,  237,  238 
Mutual  independent  promises,  239 

Whether  the  promise,  or  the  performance,  be  the  consideration,  ib. 

CONSIDERATION, 

Necessary  in  sale  or  barter,  1 

When  moral  obligation  sufficient,  31, 32  note,  40 

Necessary  in  assignment  of  bill  of  lading,  312 

Need  not  be  stated  iu  memorandum  within«the  I7t!i  section  of  the  Statute 

of  Frauds,  72 
Secua,  as  to  4tli  section,  72  note,  382 

What  is  sufficient  consideration  to  bind  a  guarantee,  383,  384 
Subsequent  failure  of  consideration,  330,  331 
When  failure  of  consideration  is  a  defence  to  an  action  on  a  bill  or  note 

given  for  goods,  272,  ib.  note  (a) 
Variance  in  stating,  226,  343 
Want  of  consideration,  or  illegality  of  consideration,  must  be  specially 

pleaded,  286 
How  pleaded  in  action  on  bill  or  note,  286  note, 

CONTRACT, 

Void  or  voidable,  14,  24 

Executed  or  executory,  50 

Separate  or  entire,  53 

Relating  to  interest  in  land  or  chattels,  54,  55 

COUGH. 

Whether  a  cough  is  an  unsoundness  in  a  horse,  357 

COUNTERMAND. 

Authority  of  agent  within  Statute  of  Frauds,  counterraandable,  74 
Sale  after  countermand,  296 

Countermand  by  bankrupt-trader  ifter  specific  appropriation,  127  note 
Countermand  of  consignment,  189.    (Sec  Stoppage.) 

Valid  only  in  the  event  of  the  insolvency  of  the  consignee,  313,  314 

CREDIT, 

To  whom  given,  19,  30,  246,  247,  260,  379 

To  wife  alone,  31 

Where  the  sale  is  on  credit,  vendor  cannot  sue  for  the  price  until  the  time 

IS  expired,  249 

Tboogh  the  defendant  be  guilty  of  fraud,  ib. 

o  Q 
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CREDIT— (miiNiMd.) 

Bot  goods  sold  will  lie  alter  the  time  hw  e^Md,  $BU  S6f 
Wliether  Hm  defence  thoiild  be  pleaded  speciaUy,  <5l,  2ft9 

When  the  nle  is  oa  credit,  the  wendor  caottBt  daun  %  Iko,  184 

Wlien  agent  JBstified  in  selling  on  credit,  St6 

CRIBamNO. 

Whether  crib4>itiBg  ie  an  unaonndneM  in  a  florae,  358 
Wlietber  It  is  a  "  vice/*  ib.  mt§ 

CROPS, 

When  contract  for  sale  of  crops  is  within  the  ITth  seet!6n  of  the  Statute  of 

Fnmdt,  54 
When  the  contract  rehites  to  an  interest  in  land,  55 
When  they  may  be  wcoferod  In  aManpeit  for  goods  lold,  253 

D. 
DAMAGES, 

In  action  for  not  accepting,  tS9 

The  diffhrenoe  between  the  contract  price  and  the  market  price,  240 

loM  upon  resale,  ib. 

Special  damage,  240,  241 

Interest,  241 

In  action  for  gpods  barg»ined  and  told,  241 ,  243 

In  action  for  goods  sold  and  delivered,  264 

When  a  qoestion  for  the  jary,  265 

Original  contract  most  be  resorted  to,  ib. 

Evidence  of  bad  qoalitj  in  redaction  of  damages,  ib. 

Where  no  stipohited  price,  966,  ftff 

Where  stipnhited  price,  with  warranty,  9W 

At  long  as  porchaser  would  be  entitled  to  damages  in  cross 

action,  270 

Sale  by  sample,  268 

Goods  tuppUed  on  order,  ib. 

Representation  of  qaaiity ,  268, 269 

Objection  mast  be  made  in  reasonable  time,  269j  270 

As  to  quantity,  271,  272 

Where  bill  or  note  given,  272 

Where  stipulated  price  without  warranty,  273 

Evidence  of  payment  where  nospedal  plea,  273, 290.  (See  Frnfment.) 

Interest,  281.    (See  Interert.) 

In  action  for  not  delivering,  308 

Difference  between  contract  price  and  market  price«  908, 309 

Not  replacing  stock,  309 

In  action  for  breach  of  warranty,  360 

Consequential  damages,  ib. 

Where  a  second  purchaser  has  veoovered  damages  agpiflti  plaintiff,  361 


DAMAGES— (cim»tftu«d.) 

Where  the  chattel  has  been  returned,  S6l 
WheM  it  hat  aot  been  ratmned,  iih% 
Where  it  has  been  resold  at  a  losB,  362 
Expenses  of  keep,  ik. 
Waiver,  369—364.    (See  BfRiclk.) 
In  Mtkm  a^iinst  oankr,  4ff 

DEBT. 

When  debt  lies  for  goods  sold,  180 

Counts  in  debt  and  assompsit  cannot  be  joined,  ih. 

Formal  words  in  debt,  180  note 

Effect  of  general  issue  in  debt,  285  tiote 

Nil  deliet  cannot  be  pleaded,  H» 

DECEIT.    (See  Fraud—Watranty,) 

When  action  on  the  case  maintainable  against  the  seller,  320 

False  affirmation  of  title,  321 

Selling  counterfeit  goods,  321,  322 

Although  a  written  memorandum  may  not  mention  the  false  repre- 
sentation, 322,  323 

Action  does  not  lie  for  assertion  concerning  value  of  chattel,  824,325 

Or  of  the  intention  of  another  party,  324 

Or  if  purchaser  had  knowledge,  ib. 

Or  if  he  might  have  obtained  knowledge,  ib. 

Scienter  on  the  part  of  the  seller  must  be  proved,  325,  Sf  6 

Distinction  between  moral  fraud  and  fraud  in  law,  326,  StT 

Merchant  liable  for  the  fraud  of  his  factor,  3S7  mte 
When  deceit  maintainable  against  agent,  408,  409, 430 
When  maintainable  against  auctioneer,  162, 163 

DEL  CREDERE. 

Nature  of  del  credere  commission,  397  note 

It  does  not  affect  the  relative  situation  of  seller  and  purchaser,  tfr. 

Del  credere  agent  liable  at  all  events,  397 

His  liability  is  that  of  a  surety,  398 

DEUVERY. 

Delivery  and  acceptance  within  Statute  of  Frauds,  57-— 64.    (See  Frauds, 

StaiuU  of.) 
Delivery  of  goods  to  bankrupt,  111,  112.    (See  Bankrupt.) 
Delivery  of  goods  out  of  the  possession,  order  and  disposition  of  bankrupt, 

123 
Delivery  of  goods  divests  Wen,  186 
When  part-delivery  divests  lien,  185.    (See  Lten.) 
Delivery  of  goods  determining  the  traHSif,  199 

Actual,  ib. 

Constructive,  202 

GO  2 
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DELIVERY— (cMlMwrd.) 

Delivery  Co  Mpporl  goodi  lold*  f5S 

Vendor  mosi  do  every  thing  neoetsary  to  enable  purcluser  to  remove 

the  goods,  ifr. 
More  complete  than  within  Statute  of  Fraads,  S54 
Sale  on  ready-money  terms,  ib. 

Purchaser  most  have  eiilier  possession,  or  unconditional  power  of  ob- 
taining possession,  t65 
Not  complete  where  any  thing  remains  to  be  done,  ib. 
As  enumeration,  966 
Weighing  or  measoring,  ib. 
Constructive  or  symbolical,  257 
Delivery  of  part,  ib. 

Ticket  or  order,  where  goods  in  custody  of  bailee,  ib. 
Where  goods  remain  on  vendor's  premises,  958 
Delivery  to  agent,  958,  969    (See  Agent.) 
Delivery  to  servant,  961.    (See  Servant,) 
Delivery  to  carrier,  969.    (See  Carrier,) 
Delivery  to  support  trover  by  purchaser,  310.  (See  Trover  by  Purchaser,) 
Indorsement  of  warrant,  or  bill  of  lading,  511 .   (See  Bill  of  Lading,) 
Action  for  not  delivering,  SOS.    (See  AMmmpsit,) 
Delivery  of  possession  after  bill  of  sale,  89, 99 

DETINUE. 

When  detinue  lies  for  goods,  180 

DISSOL(JTION.    (SeeParCfier.) 

Effect  of  dissolution  of  partnership,  375 
Notice  of  dissolution,  373 

DORMANT. 

Dormant  partner  in  6rm  liable,  369 

DRUNKENNESS. 

Contract  entered  into,  when  in  a  state  of  drunkenness,  void,  135 

DURESS. 

Property  not  changed  in  goods  obtained  by  duress,  138 

£. 
EARNEST. 

What  is  earnest,  65 

Effect  of,  65,  66 

EAST  INDIA  WARRANT, 
Form  of,  440 
Not  a  negotiable  instrument  within  the  Factor's  Act,  999 

EXCHANGE, 

Not  essentially  different  from  sale,  1 

Contract  to  exchange,  how  declared  on,  947,  948 

Warranty  not  implied  in  exchange,  345 
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EXCHANGE— (con(titu€c2.) 

Proper  form  of  action  for  breach  of  warranty  iu  czcliange  of  chattels, 

3t9  naU 
Warranty  in  exchange,  infant  not  liable  on,  15 

EXECUTOR. 

Liability  of  husband's   executor  for   debt  of  wife  contracted  since  his 

death,  29 
Property  in  possession  of  bankrupt  as  executor  or  administrator,  128 

EXECUTORY  CONTRACT, 

Withui  Statute  of  Frauds,  50,  51 
Exempted  from  stamp,  220, 434 
Part  executory  and  part  executed,  248 

Money  had  and  received  maintainable  for  breach  of  warranty,  while  con- 
tract is  executory,  531 
Money  paid  on  illegal  contract  may  be  recovered,  while  executory,  332  note 
Executory  contract  for  the  transfer  of  share  in  ship,  81 

F. 
FACTOR.    (See  Agent—Pledge.) 

Agent  within  the  Statute  of  Frauds,  74,  76 
Where  he  exceeds  his  authority,  295 
Or  wrongfully  delegates  it,  ib. 
Payment  U>  factor  within  the  Factor's  Act,  378 
Who  is  an  agent  entrusted  with  goods  within  tlie  act,  279 
Debt  doe  from  factor  may  be  set  off  by  the  purchaser,  280 
Power  of  factor  to  pledge  the  goods  of  his  principal,  296*  302 
At  common  law,  296 
By  the  Factor's  Act,  297 
Property  in  possession  of  bankrupt  as  factor,  128 
Principal  liable  for  the  deceit  of  his  factor,  327 
Liability  of  factor  fur  the  loss  of  goods,  394 
Joint  factors  liable  for  each  other's  acts,  400 
Factor  employed  to  sell  cannot  be  the  purchaser,  398, 429 
Lien  of  factor,  403 
When  factor  personally  liable  to  third  party,  406,  407 

FAIR.     (See  Horee^—Marhet- Overt,) 

Selling  of  horses  in  fair  and  market-overt,  175 
Fiur  on  Sunday  illegal,  85 

FALSE  PRETENCES. 

Goods  obtained  on  false  pretences  do  not  pass  to  bankrupt's  assignees,  125 
Property  is  not  changed  in  goods  so  obtained,  136, 174 
Trover  will  lie  to  recover  goods  so  procured,  293,  294 

FEME  COVERT.    (See  Husband.) 
Cannot  contract  in  general,  25 

Except  for  necessaries,  25,  26,  32 
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FEM£  COVERT-<<MtiiNMi.) 

What  tra  iMMiHttai.  fO 
Or,  unlets  the  boibaiid  givct  authority,  SO 
Either  exprcst  *r  teptied,  M 
Liable  on  pimniae  to  pay  afler  husband's  death,  31 
When  she  may  be  treated  as  feme  sole,  34,  35 
Where  husband  has  abjured  the  leaim,  34 
Or  sentenced  to  transportation,  35 
Or  where  divoree  baa  taken  place,  41 
But  not  where  the  husband  merely  lit^  abroad,  ^4 
Nor  where  the  parties  live  separete,  40,  4t 
Nor  where  the  wife  trades  as  feme  iol«,  35 
Sale  by  stranger  in  market^overt  bidds  feme  eo¥9ri,  I6i 

FIXTURES. 

Sembk,  not  within  Statute  of  Frauds,  56 

They  do  not  relate  to  interest  in  land  witbio  fourth  section,  t6. 

lliey  cannot  be  recovered  as  goods  sold,  252 

Unless  severed  from  the  freehold,  253 
They  can  be  considered  chattels  only  for  speeitl  purposes,  252 
They  do  not  pass  to  auignees  of  bankrupt,  l25 

FRAUD.    (See  Dtwir— Fraudulml  AHmmHm^Momy  had  nnd  teta»€d.) 
Must  be  specially  pleaded,  286 
Fraud  against  vendee  ft  voids  thi)  kale,  i29 
Puffing  or  6ctHioni  bidding,  129, 146 
Allowed,  If  netiee  given,  149 
tfniess  the  sale  b  dedAred  to  be  without  reserve,  0. 
Fraudulent  murepresentation,  129,  132, 150,  320,  332 
Although  the  goods  be  sold  "  with  all  fkdlU,"  13d 
Effect  of  stipuhition  that  the  goods  are  ioM  with  all  feilts,  131, 
323,  352 
Fraudulent  concealment,  134,  150 
Trickery  and  contrivance,  134 
ImhedKty  olr  Inebriety  of  ptnthaser,  135 
Waiver  of  fraud,  133,  333 
Fraud  against  vendor,  136, 151 
False  pretences,  136,  137 
Threats  or  duress,  138 
Fraud  against  third  parties,  98, 138,  168,  169 
Fraud  practised  on  person  of  weak  mind,  43 
Fraud  between  the  party  guaranteed  and  the  principal  debtor,  discharges 

the  suretv,  392 
When  fraud  is  a  question  of  laW  or  of  Fact,  99 
Defence  to  action  un  bill  or  note,  135,  2^2 

IVben  the  contract  may  be  rescinded  and  trater  far  goods  WriAldMdy'lHi 
Fraud  against  the  partner  of  vendor,  365 
When  fraud  against  the  carrier  dischaigas  ins  tiabiiity,  425 


FRAUDS,  STATUTE  OF.    (And  see  Gmr^nty,^ 
When  written  agreement  of  sale  necessary^  49,  ^7 
What  agreements  witfain  the  s^vea^alb  fcctioni  &) 

Executory  contracts,  50'^S 

Sales  by  aaction«  59, 148 

Salea  of  mataied  cropi,  $$ 

Sale  of  timber  at  per  foot,  56 
What  agreements  not  wlUiin  tb«  leyeote^uth  sedioHi 

Sales  of  stock,  6S 

Sales  of  public  shares,  54 

Sales  of  growing  crops,  ib. 

Sales  of  growing  trees  or  underwood,  56 

Sales  of  fiztoreS|  ib. 

Contract  to  procure  goods,  t&. 
Acceptance,  within  the  statate>  St 

Must  be  voluntary,  5f,  ,58 

Sample  taken  as  part  of  the  bulk,  58 

Acceptance  of  part  by  way  of  whole,  59 
But  not  if  the  contract  is  severed,  60    - 

r 

Constructive,  60 

By  resale  to  sub*  vendee,  ib. 
By  assent  to  appropriation,  ib. 
By  exercising  ownership  61, 62 

But  acts  of  ownership  must  be  unequivocal,  62,  63 
By  delivery  to  agent,  63 

Provided  he  is  duly  authorized,  64 
By  giving  an  order  on  the  bailee,  ib. 
Earnest,  when  sufficient,  65 

Effect  of,  65,  66 
Part  payment,  when  sufficient,  66 
Note  or  memorandum  within  the  statute,  67 
Need  not  be  one  entire  document,  67,  68 

When  several  writings  may  be  connected,  68,  435 
When  not,  69 

Parol  evidence  inadmissible  to  connect  them,  70 
Must  contain  the  names  of  both  parties,  ib. 
Must  specify  the  price,  if  any,  70, 71 
Need  not  state  a  consideration,  72 
Signature  of  partiea,  t&. 

Signature  of  defendant  sufficient,  vb. 
Signature  in  what  part,  78 
Signature  by  agent,  74 

Authority  need  not  be  in  writing,  ib. 
May  be  countermanded  before  execution,  ib. 
By  aoetioneer,  7$,  160 
By  broker,  76 
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FRAUOS.  STATUTE  OV— (wii»iiitt«rf.) 
Signature  by  agent* 

By  entrjr  in  broker's  books,  76 
By  delifering  sale-noteSi  i6. 

Unless  they  materially  differ,  Uh 
Or  unless  material  alteration  lias  been  made  without 
authority,  77 
Signature  by  one  party  does  not  bind  tlie  other,  78 
Sop  signatuns  by  agent  of  one  party  does  not  bind  the  other,  ib, 

FUAUUULENT  AUENATIONS. 

Sales  fraudulent  against  creditors,  void,  98 
But  good  against  the  vendor,  98  note 
Continuance  of  possession  is  a  badge  of  fraud,  99 
But  not  oondusive,  100 
When  consistent  with  the  conveyance,  101 
When  conveyance  is  conditional,  lOf 
When  there  is  no  fraudulent  intention,  103 
When  tlie  transfer  is  notorious,  104 

Sale  by  sheriff,  104  i  or,  by  landlord,  t6« ;  or,  by  public  auc- 
tion, 16. 
When  the  creditor  has  notice,  104,  105 

G. 

GAME. 

Sellmg  of  game  legal,  91 

GENERAL  ISSUE.    (See  Pleading.) 

GOODS  BARGAINED  AND  SOLD, 
When  roauitainable,  241—244 
When  the  proper  form  of  action,  24t,  255  note 
Speci6c  appropriation  by  purchaser,  necessary,  24S 
Not  maintainable  after  a  resale  by  vendor,  243 
A  verdict  in  this  action  does  not  bar  the  vendor's  lieu,  186 
Damages,  241 
Form  of  count,  437 

GOODS  SOLD  AND  DELIVERED.    (See  CredU-^Dawenf.) 
When  maintainable,  244,  255  tioie 

Waiyer  of  tort,  245 

Against  quasi  vendee,  246.    (See  Credit,) 

Where  special  agreement,  247 — 249 

Not  until  time  of  credit  has  expired,  249 

Proper  form  after  credit  has  expired^  251,  252 

Not  for  6xtures,  252 

Nor  for  crops,  trees,  &c.,  253 

Nor  for  the  value  of  materials  for  building  plaintiff's  bouse,  ib. 
Proof  of  delivery,  253.    (See  Delivery.) 
Damages,  264.     (See  Damages,) 
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GOODS  SOLD  AND  DELIV£RED—(c<mlmue<i.) 

Bad  quality  cannot  be  pleaded  in  bar,  but  may  be  given  in  evidence  in 

redaction  of  damages,  S68 
Defence  by  purchaser,  284,  S89.    (See  Defence^Pleadmg,) 
Form  of  count,  437 

GUARANTY.    (See  Surety.) 

Agreement  to  guarantee  must  be  in  writing,  377 

Exempted  from  stamp,  2 19,  378 

What  agreements  are  within  the  Statute  of  Frauds,  377 — 379 

What  are  not,  379,  380 

Distinction  between  original  and  collateral  undertaking,  379 

Where  a  good  consideration  moves  between  the  surety  and  the  creditor, 

380 
Of  the  sufficiency  of  the  writing  within  the  statute,  381*    (See  Statute  of 
Frauds. ) 

The  consideration  must  appear  on  the  face  of  the  written  agreement, 
382—384 

What  is  a  sufficient  consideration,  383 
Guaranties  are  construed  strictly,  384,  385 
The  terms  must  be  strictly  complied  witli,  385 

Express  condition,  i6. 

Implied  condition,  tfr. 

Retrospective  effect,  386 
When  llie  guaranty  is  continuing,  386*- 388 
When  non-continuing,  388,  389 
How  discharged,  389.    (Sec  Surety,) 
Want  of  written  agreement,  how  pleaded,  378  note 
Replication,  ib. 

H. 
HORSE, 

Formalities  prescribed  by  statute  in  the  buying  of  horses,  to  bar  the  real 
owner,  174 — 177 

The  statute  extends  to  horses  wrongfully  taken,  as  well  as  horses 

stolen,  177 
When  a  magistrate  has  jurisdiction  to  act,  177, 178 
Warranty  in  the  sale  of  a  horse,  356.    (See  Warranty,) 
Positive  proof  of  unsoundness  necessary,  ib. 
Whether  sound  or  unsound  is  peculiarly  a  question  for  the  jury,  ib. 
What  is  unsoundness,  3^7 
Temporary  injury,  ib. 
Lameness,  ib. 
Cough,  ib. 
Crib-biting,  358 
Badness  of  shape,  ib. 
Roaring,  ib, 
Chestfoundered,  359 
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HORS£-(eoiitsiiii«l.) 

Tlmtbet,  tpKnti,  tod  qidddiiig,  359 
Nerring,  359,  360 

SpHnt  esiuliig  hmmuB,  359,  and  Iki  nm 
Bone  spa?  ID,  360  maU 
Damages,  360«    (See  Damagtt,) 
Expenses  of  keep^  36t 

HUSBAND, 

Liable  §ot  necessaries  pwtfaased  by  his  wife,  S5 
Wbetber  parties  coliabit  or  not,  25,  96, 32 
Unless  the  wife  elopes  with  an  adnlterer,  37 
Or  unless  she  ▼olnntarilj  departs,  36 

Or,  unless  the  parties  live  separate,  and  the  wife  has  an  adequate 
allowanoe,  38 
What  allowanoe  is  sufficient,  i6« 
Whence  derived,  39 
Allowance  must  be  permanent,  tfr. 
Liable,  if  he  gives  aotboritj,  30 
Express  or  implied,  31,  431 
Liable,  on  snlMequent  promise  to  pay,  31 
Liable,  where  he  turns  his  wife  out  of  doors  causelessly,  32 

Either  actually  or  oonstructiTcly,  32,  33 
Liable,  where  the  parties  live  separate,  and  he  foils  to  pay  stipulated 
allowance,  38 
Or,  where  he  expressly  promiies  to  pay,  39, 40 

t. 
IDIOT, 

Cannot  contract  except  for  necessaries,  41, 44 

The  Court  will  not  relieve  merely  on  the  grouud  that  the  party  is  of  woak 

cauid,  42 

Unless  plaintiff  li  guilty  of  imposition,  42 

ILLBOALITY.    (See  Jmrnmliiy— fitmlayO 
Must  be  specially  pleaded,  286,  289 
At  common  law,  141 

Sale  of  lllegid  shares,  142 

Gambling  contract,  143 

OolowaUe  sale  io  oaver  usurioas  eammel,  443 

Contract  with  alien  enemy,  144.    (6ce  dtim,) 
By  statute,  84—95 

Want  of  qualification  by  vendor  does  not  atoid  the  ssile,  86 

Sate  of  goods  for  smuggling,  87 

Mere  knowledge  on  the  part  of  the  plaintiff  of  'Iht  IHegal  intention 
does  not  avoid  the  sale,  88        - 

Sales  of  provisions,  &c.  to  voters,  90.    (See  Timting  Act.) 

Selling  of  game,  91 


ILLEGALITY— (wn*tntt«d.) 

Selling  of  small  qoantities  of  spiritaou  li<|BOft»  94.    (See  9pifUu(m 

liquors,) 
Stock-jobbing,  91--94.    (See  Stpck-ifahhig.) 

IMMOKALITY, 

Immoral  contracts,  Toid,  140 

Sale  of  obscene  or  libellous  prints,  ib» 

Sale  of  clothes  to  tt  prostitote,  141 

Use  and  occupation  of  bouse  for  purposes  of  prostitulion,  t6. 

IMPLIED. 

Implied  fig^ticy,  W,  ii6,  fff 
Implied  fatlficatbn,  f  IT 
Implied  acceptance,  60,  257 
Implied  condition,  231, 385 
Implied  appointment  of  carrier,  262 
Implied  warranty,  345 — 349 
Implied  qualification  in  warranty,  353 

INDORSEMENT*    (See  BUI  rf  lftw/iawg«— Biii  of  Lading.) 

INFANT, 

C^ntmot  etftttnuel  In  general,  f ,  14 

Except  for  necessaries,  15 
Liable  for  torts,  ib. 
But  not  for  breach  of  contract,  though  sued  in  tort,  ib. 

As  warranty,  ib* 
Contracts  not  void  but  voidable,  16 
May  sue,  thougb  he  cannot  be  sued,  i6« 
What  are  held  to  be  necessaries,  16 — 18,  433 

Must  correspond  with  rank  and  circttmstaucoss  17 
Often  a  question  for  the  jury,  ib. 
What  are  held  not  to  be  necessarie*,  18-^21 
Articles  above  his  fortune  and  station,  18 

Goods  supplied  in  unreasonable  quantity,  or  at  extravagant  coftt»  19 
Goods  supplied  in  the  way  of  trade,  19f  20 
Not  liable  on  account  statedy  20 
Nor  on  bill  of  exchange,  ib* 
Nor  for  money  lent,  t6. 
liable  on  ratification  after  coming  of  age,  21 
Ratification  must  be  ecprisss,  23 
And  voluntary,  t6. 
And  before  action  brought,  ib. 
And  in  writing,  signed,  23 
Not  liable  after  ratification  if  contract  void,  24 
Flea  of  infancy,  285, 287.    (See  Pleading,) 
Replication  to,  287.    (See  Pleading,) 
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INTEREST, 

In  action  for  not  accepting,  241 
In  action  for  goods  sold,  t8i 

Not  allowable  in  general,  S8S 

Jary  empowerad  to  allow  intereat  in  certain  cases,  283,  284 
Where  Ull  of  eicbaqge  was  agreed  to  be  gi?en,  282 
Where  an  acooont  has  been  stated,  28S 
Interest  on  deposit,  16t 
Fertners  in  name,  and  partners  in  interest,  366, 369 

LACHES, 

When  laches  of  parchaser  bars  action  for  false  representation,  325 
When  laches  of  vendor  operates  to  make  a  bill  ur  note  discharge  the 

original  debt,  275 
When  laches  discharge  sorety,  390 
Uabilitj  of  agent  for  laches,  395 
When  bailee  liable  for  neglect,  418,  423 
Different  degrees  of  neglect,  418  Mie 

LAMENESS, 

Whether  lameness  is  an  vnsoondness  in  a  hone,  357, 359  nde 

LICENCE, 

Lkenoe  to  trade  with  alien  enemy  legalises  the  whole  adventure,  145»  146 
What  avoids  the  licence,  147 

LIEN.    (See  AgaU^Sioppage  in  TrantUu.) 

Distinction  between  particular  and  genera]  Ifen,  181 
When  the  vendor  is  entitled  to  a  lien,  181, 182 

Althoogh  express  agreement  as  to  price,  183 

On  insolvency,  or  bankmplcj,  of  the  pwdiaser,  183, 184, 189 

Not  where  sale  is  oil  credit,  184 
Where  tlie  lien  is  waived,  184 

By  parting  with  the  possemion,  iK 

By  delivery  of  pari,  when,  185 

When  not,  186 
When  the  lien  is  revived,  186, 187 
No  complete  delivery,  while  the  lien  continues,  59 
Trover  cannot  he  maintained  by  the  purchaser  while  the  lien  continues,  317 
Lien  of  factor  or  other  agent,  403, 431 

When  it  attaches,  403,  404 

How  waived,  404,  405 

Transfer  of,  405,  406.    (Set  PMge.) 
lien  of  carrier  or  other  bailee,  420 

LOTTERY  TICKET 

Not  within  stock-jobbuig  Act,  93 
Sale  of,  illegal,  93  nou  (s) 

LUNATIC,  41.    (See/dto^) 
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M. 

MARKET.OVERT.    (See  Haru.) 

What  constitutes  market-overt,  167, 168 

AU  shops  in  London,  167 

But  not  for  goods  alien  to  the  trade  of  the  owner,  ifr. 
Sale  in  market-overt  bars  the  real  owner,  166, 168 

Unless  the  buyer  colludes  with  the  seller,  168, 169 
pawning  of  goods  in  market-overt  does  not  bar  the  true  owner,  169,  170 
Restitution  to  the  owner  on  conviction  of  the  felon,  171 — 174 

Even  after  the  sale  in  roarket<*overt,  172 

Against  whom  be  may  recover,  173 

MARRIAGE.    (See  Feme  Covert-^Hwband,) 
MISREPRESENTATION.    (See  Fraud.) 

MISTAKE. 

When  the  purchaser  may  recover  back  money  paid  under  mistake,  333 
He  cannot,  in  general,  rescind  the  contract  on  the  ground  of  mistake,  St9 
When  a  mistake  in  the  sale -note  vitiates  the  contract,  77 

MONEY  HAD  AND  RECEIVED, 
When  maintainable,  327 
Not  muntainable  in  general  for  mere  breach  of  warranty,  328,  and  t(. 

note 
Or  erroneous  representation,  without  fraud,  329 
Distinction  between  broken  oontraet  and  rescinded  contract,  328 
Where  mainUinabie,  329,  330 

Original  stipulation  that  contract  should  be  rescinded,  380 

Subsequent  agreement  to  the  same  effect,  330,  331 

While  contract  remains  executory,  331,  332 

Where  the  vendor  has  been  guilty  of  fraud,  332 
Unless  the  purchaser  has  waived  it,  333,  334 

Excessive  payment  through  mutual  mistake,  333 
Action  by  principal  to  recover  money  paid  to  agent,  399, 400 
When  infant  may  maintain  the  action,  23, 24 

MONEY  LENT. 

Infant  not  liable  for,  20 
Married  woman  not  liable  for,  30 

Unless  with  her  husband's  consent,  tb, 

MORTGAGE. 

Mortgage  of  ship,  or  share  in  ship,  83 

When  the  mortgagee  is  to  be  deemed  the  owner,  84 

N. 
NAME.    (See  Stgnature.} 

NECESSARIES. 
For  inCsnt,  16 
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NECESSARIES  --(coiilmtMtf .) 
For  married  woman,  tT,  34 
For  000  compos,  4f «  45 

NERVING. 

Netr ed  bone  !•  onioand,  359 

NON  COBfPOS,  41.    (Sao  Uiat.} 

NOTICE. 

By  barfMiid  to  mdaaman  not  to  rapplj  ivife  wMi  MoesMrieSi  f5,  29, 
36,  3f 
Nagatoiyi  where  hosbaiid  deseria  lib  wife,  3t 
Notice  of  banlLroptcy  of  Tendor,  118  n»U 
Notice  within  the  Factor*s  Act*  S9r»  408 
Effect  of  notice  by  vendor  to  bailee  not  to  dalirer  tba  goods,  800 
Notice  of  claiming  interest,  884 
Notice  of  breach  of  warranty,  368,  363,  364 
Effect  of  notice  by  carrier,  limiting  his  liability,  488 
Notice  by  indorsee  of  bill  oflading  of  a  prior  claim,  3l8 
Whether  notice  lo  the  surety  of  default  by  the  principal  is  necessary,  391 
Notice  of  dissolution  of  partnerships  81^3, 3t4 
Notice  of  set-off  with  the  general  issue,  879, 890 

O. 
ORDER. 

Order  for  goods  of  particnlar  descriptionf  868 

Change  of  property  in  goods  made  to  order,  31 5 

Delivoy-ordcr  paiiea  property,  857 

OUTLAWRY. 

Disability  to  contract  on  the  ground  of  outlawry,  44 

P. 
PAROL  EVIDENCE. 

Secondafy  to  written,  817 

Excluded  by  written  efidence,  818 

Memorandum  to  assist  recollection  admissible,  I'fr. 

Proof  of  additional  items,  ifr. 
Cannot  vary  written  evidence,  69,  70, 163^  831,  348 
Noradd  to  it,  881,340 
Nor  explain  it,  881 

Unless  there  is  latent  ambiguity,  888 
May  discharge  written,  before  breach,  A. 

SemhUt  even  wh«re  Statate  of  Fffttid^  required  wiMtlg,  888, 883 

But  cannot  substitute  contract  different  in  effect,  i6. 

PARTICULARS. 

Particulars  of  demand,  when  necessary,  437 
Particulars  of  sale,  168, 155 
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PARHES. 

Who  may  be  parties  to  tdt,  t,  $,  14 
Assent  of,  2}3 

PARTNER, 

Purchase  by  partner  binds  the  firm*  365 

Unless  the  seller  collade^  tfr. 

Sale  by  partner  binds  the  firm,  410 

How  the  liability  may  be  created,  366,  41 1 

Pistinction  between  partners  and  part-owners,  419 

Nominal  partners,  though  not  really  interested,  are  liable,  366,  367 

Where  the  name  is  used  in  a  particular  transaction,  368, 369 
Dormant,  or  secret  partner,  liable,  369 
Receiving  share  in  profits  in  a  particular  adventure,  369,  370 
Private  agreement  that  the  party  shall  not  be  liable  to  lots,  not  mate- 
ria], 366,  370 

Unless  the  seller  bad  notice,  371 
Purchase  need  not  be  joint,  provided  adventure  be  joint,  370 
But  no  partnership,  where  there  is  in  fact  no  communion  of  profits, 

371,  372 

Pistinction  between  share  in  profits  and  salary  charged    on   profits, 

372,  373 
Determination  of  liability,  373 

Retired  partner  liable  if  his  name  continue  to  be  used  with  hli  ootueBt, 
374 

Or  if  he  continue  to  participate  in  the  profits,  ih. 

Notice  of  disclaiming  partnership,  ib. 

Effect  of  dissolution  on  prior  transactions,  375 

The  sole  security  of  the  remaining  partner  may  be  substituted  for  a  part- 
nership debt,  375,  376 

Liability  of  an  infant  partner,  21 

Bankruptcy  of  partner,  122 

Where  the  plaiutifif  is  a  partner,  be  mast  be  described  as  such  in  the  de- 
claration, 225 

Or,  if  copartner  be  dead,  he  must  appear  as  the  surviving  partner,  226 

Otherwise  as  to  defendant,  226  note 

Nominal  partner  need  not  be  joined,  S67  note 

Nor  secret  partner,  369  note 

PART-OWNER. 

Sale  by  part-owner  of  vessel,  79 

Distinction  between  partner  and  part-owner,  41t 

PAWNING.    (See  Factof^Pledge.) 

Pawning  of  stolen  goods  does  not  alter  the  property,  169 
Not  even  in  market-overt,  169  note,  170 

PAYMENT, 

Must  be  spcciaUy  pleaded,  t73,  «90 
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PAYBI£NT-(MitwMMl.) 

Evtdenoe,  witboot  plea,  in  redaction  of  damages,  t73,  t90,  456 

Paynent  according  to  itipulation,  273,  t74 

Pajncot  according  to  terms  commonicated  bj  parchaser's  agent,  f74 

Bisk  of  remittance,  s6. 

Payment  by  transfer  in  banker^  boolci,  t6. 

Payment  by  bill  or  note,  ifr.    (See  Bill  of  Eiehange.) 

PftyoMnt  by  pnrcliaser  to  bis  own  agent,  «76,  f77 

Payment  to  vendor's  agent,  977.    (See  Agent,} 

Where  third  party  allowed  to  act  as  agent,  ib. 

Where  agent  acts  as  principal,  f77,  ^8 

Not  good  after  notice,  978 

Agent  exceeding  anthorlty,  ib. 

Under  Factor*s  Act,  978,  979 

What  agent  vithin  the  act,  979 
Payments  by  bankrupt,  when  protected,  114,  115 
Paymentt  to  banlirupt,  when  protected,  117, 118.    (See  Bankrupts) 
Payment  of  money  into  Court,  990 

Form  of  plea,  991  note 
Effect  of  part-payment  within  Uie  Statute  of  Frauds,  65 
Fart-payment  does  not  bar  the  vendor's  right  of  stopping  the  goods,  199 
Trover  cannot  be  maintained  by  the  purchaser  before  payment,  317,  318 

PLACE, 

Agreement  to  deliver  at  a  particular  place,  933 

PLEADING.    (B99  Variance.) 
]>eclaration. 
Averments  in  support  of  alleged  breach,  306,  307 
Where  several  counts  not  allowed,  910 

Acoottttt  stoted  mi^  be  joined  with  any  count  for  a  money  demand, 
ib,  and  note 
Where  the  vendor  ouglit  to  declare  specially,  947 
Wlien  common  counts  sufficient,  948,  949 
Mode  of  declaring  for  breach  of  warranty,  334  note 
On  implied  warranty,  348, 349 
Plea. 
Where  several  pleas  not  allowed,  986, 987 
Effect  of  general  issue,  985 

In  assumpsit,  985,  335  note 

In  debt,  985  note 

In  case,  317  note,  335  note 
What  must  be  spedally  pleaded,  984,  985 

Absence  of  written  agreement,  986,  378  note 

Fraud,  ib. 

Want  of  consideration,  ib. 

Illegality,  986,  989, 435 

Non-performance  of  condition  precedent,  930, 989 
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FLEAmNG— (continued.) 

Disability  to  contract,  287 

Payment,  «73,  290,  436 

Set-off,  279,  290 

Money  paid  into  Coart,  290, 291  nou 

Bad  quality  of  goods,  265,  290 
Plea  in  abatement  for  non-joinder  of  nominal  partner,  367  W« 
Non-joinder  of  dormant  partner,  369  noi$ 
Replication. 
To  plea  of  infancy,  necessaries,  16,  287 
Or  ratification  in  writing,  21,  23, 287 
To  coverture,  husband's  authority,  30, 287 
To  non  compos,  necessaries,  42,  288 
To  attainder,  pardon,  44,  288 
To  alien  enemy,  licence,  48,  288 
Whether  replication  to  plea  of  no  written  agreement  should  set  out  the 

agreement,  378  wrU 
Of  the  replication  de  injurid  in  assumpsit,  435 

PLEDGE, 

Hight  of  pledgee  within  the  Factor's  Act,  297 

Without  notice  that  the  party  b  not  the  real  owner,  297,  299 

What  18  notice,  297 

Right  with  notice,  300 

Right  of  owner  to  recover  the  goods  on  repayment  of  advances,  302 

POSSESSION, 

Continuance  of  possession  by  vendor,  when  fraudulent,  99 
Of  property  in  possession  of  bankrupt,  120 
Delivery  of  possession,  57,  253.    (See  Delivery,) 
Right  of  possession  necessary  to  maintain  trover,  310 
Parting  with  possession  waives  lien,  186 

PREFERENCE, 

Debtor  may  give  preference  to  a  particular  creditor,  104 

When  fraudulent,  108 
PRICE, 

Whether  it  ought  to  be  stated  in  the  memorandum  within  the  Statute  of 
Frauds,  70,  71 

When  the  purchaser  may  recover  back  the  price,  327, 328.    (See  Money 
had  and  received,) 

Warranty  never  presumed  from  extent  of  price,  345 

liability  of  agent  for  price,  396,  397 

PROHIBITED  DAYS.    (See  Sunday.) 

PROHIBITED  GOODS.    (See  Illegality,) 

PUFFING, 

When  puffing  avoids  the  sale,  129,  148 

Bidding  on  the  part  of  the  owner,  with  notice,  not  fraudulent,  149 

H  H 
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Q. 
QUALITY, 

WhcD  contract  as  to  quality  is  a  condition  precedent,  f33 

When  evidence  of  bad  qoaUtjr  admissiWe  in  reduction  of  damages,  265. 

(See  DomagtL) 
When  to  be  ple%ded>  t89,  t90 
Bad  qoalitjr  no  defence  to  action  on  bill  or  note  given  for  tlie  price,  272 

QUANTITY, 

Agreement  to  deliver  particular  quantity,  234,  235 
When  action  maintainable  for  the  part  delivered,  235,  271 
Delivery  of  excessive  quantity,  272 

Trover  by  the  purchaser  cannot  be  maintained  until  the  quantity  is  ascer- 
tained, 315 

R. 
RATinCATION, 

By  infant,  on  attaining  full  age,  21 

By  husband,  of  contracts  of  wife,  31 

By  assignees,  of  contracts  with  banbnipt,  116 

By  principal,  of  acts  of  agsnt,  74,  296,  409 

RESALE, 

When  resale  aaionnts  to  acceptance  within  Statute  of  Frauds,  60 

Offer  to  resell  chattel,  61 

Proper  form  of  action  after  a  resale  by  vendor,  243 

Amoont  of  damages  after  a  resale  by  vendor,  240 

Porebaser  may  recover  for  breach  of  warranty,  after  reselling  the  chattel, 

363 
The  damages  may  be  increased  by  any  loss  on  the  resale,  360, 361 
And  by  the  expenses  of  keep  for  the  purpose  of  resale,  362 
Resale  by  purchaser  after  purchase  from  felon,  173,  and  ib.  note 
Resale  by  vendor  dispenses  with  a  request 4o  deliver  the  goods,  306 
Contract  by  purchaser  before  receiving  the  goods  to  resell  them  does  not 

bar  the  vendor's  right  of  stoppage,  197 

RESCISSION  OF  CONTRACT, 

By  infant,  most  be  taken  to  be  a  total  disaffirmance*  23 
By  bankrupt- trader.  111 

When  void,  112 
By  consent  of  parties,  201,  215,  292»  330 
By  either  party  until  contract  is  finally  completed,  l5l,  213,  214, 331 

By  vendor  stopping  the  goods  in  transitu,  188, 190  fiots 

On  the  ground  of  fraud,  332 
What  wrongful  act  amounts  to  rescission,  254 

When  purchaser  may  rescind  for  breach   of  warranty,  327,  328  note. 
(See  Money  had  and  received,) 
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RESTITUTION.    (See  Marhet-OvertO 

When  the  owner  of  stolen  goods^  h  entitJedf  to  restitution,  171, 172 

RISK.    (See  Carrier— Delivery,) 

ROARING, 

Whether  roaring  is  an  pasoundness  in  a  horse*  358 

s. 

SALE-NOTE.    (See  Broker.) 

SAMPLE, 

When  it  forms  part  of  the  balk,  and  when  not,  58,  59 
Where  the  goods  do  not  correspond  with  tfie  sample,  the  purchaser  may 
rescind  the  contract,  131, 132,  232 

But  he  roust  object  within  reasonable  time,  133 
If  the  sale-note  does  not  refer  to  the  sample,  the  purchaser  cannot  give  it 
in  evidence,  233,  340 

But  he  may  bring  an  action  for  the  deceit,  323 

SCIENTER,  .  . 

Proof  of,  necessary  in  action  for  deceit,  321,  325 
Need  not  be  averred  in  action  on  wtfuranty^  349 
Or,  if  averred,  need  not  be  proved,  ib, 

SECRET, 

Secret  partner  in  firm,  liable,  369 
Secret  transfer,  when  fraudulent,  104 

SERVANT, 

When  delivery  to  servant,  sufficient,  261 

When  the'  savant  receives  the  price  abd  embezzles  it,  whether  purchaser 

liable  over  again,  261,  262 
Warranty  by  servant  of  vendor,  341,  342 
Delivery  to  servant  of  carrier,  422 

SET-OFF, 

Ought  to  be  specially  pleaded,  279,  290 
Whether  notice  of  set*off  is  now  sufficient,  279  note 
What  debts  may  be  set  off,  280 

Debt  must  be  due  at  the  time  of  action  brought,  ib. 
Debt  due  from  factor,  ib. 

Unless  collusion  can  be  proved,  ib. 

Or  unless  purchaser  discovers,  before  the  contract  is  completed, 
that  the  party  is  an  agent  only,  ib. 
Not  debt  due  from  broker,  281.    (See  Broker.) 
Purchaser  may  set  off  a  debt,  although  the  sale  were  on  ready  money 
terms,  280 

SHIP, 

Sale  of,  must  be  by  bill  of  sale,  79 

H  H  2 
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SHIP— (cMlMtMl.) 

FonnifiUet  neonnry  in  mW  of,  79—411 
DeKvery  of  prmetiion  neoestarj,  8S 

Eioeptioni,  8t,  83 
Mortgage,  83 

Mortgigee,  when  to  be  dcened  owner,  84 

SIGNATURE,      • 

Within  Stntote  of  F^odi,  7f 
Bj  tlie  pertiet,  7f — 74 
Bj  agent,  74—78 
By  one  peHj  for  the  other,  78 
Bj  agent  of  one  party  only,  ifr. 
By  cleric  of  agent,  i6. 

SMUGGUKG. 

Sale  of  goods  for  snioggling,  87 

Vendor  may  recover  althoo^  he  were  aware  of  the  illegal  inten- 
tion, 88 
Botnot  if  be  aiibted  or  waa  implicated,  87, 88 

SPIRITUOUS  LIQUORS. 

Salei  of  tmall  quantities  void  by  statute,  94 

Whetlier  sale  to  the  consomer  himself  or  not,  ib. 
Not  in  sale  by  innkeeper  to  his  guests,  434 
Sale  of  se? eral  Icinds  of  spirits,  95 
SPLINT. 

When  a  splint  is  an  unsoondness  in  a  horse,  359 

STAMP. 

Agreement  for  the  sale  of  goods,  exempted  from  stamp,  tl8 

Payment  in  particular  manner,  219 

Payment  at  futura  lime,  ib. 

Guaranty,  t^. 

Indemnity,  ib» 

Warranty,  ib. 

Agreement  to  substitute  another  contract,  ib. 

Agreement  containing  matter  collateral,  ib, 

ContracU  in  fieri,  ttO,  434 
What  agreements  not  exempted. 

Sale  of  fixtures,  31 9 

Sale  of  growing  crops,  ib. 

Contract  under  seal,  320 

Contract,  of  which  the  sale  of  goods  is  not  the  primary  object,  ib. 
When  bill  of  eichange  Is  on  wrong  stamp,  the  vendor  may  sue  for  goods 
sold,  275 

STOCK.    (See  Stock-jobbing,) 

Whether  sale  of  stoclL  is  within  Statute  of  Frauds,  53 
Proof  in  action  for  not  accepting,  231 
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STOCK— (continued.) 

Possesftion  at  the  time  of  the  contract,  231 
Subsequent  sale  within  reasonable  time,  tK 
Tender,  «31, 232,  236 
Action  for  not  replacing  stock,  309 

Damages  estimated  according  to  highest  value  during  the  tna1yi6. 
Sale  of  stock  under  forged  power,  139 

STOCKJOBBING. 

Contract  within  Stock-jobbing  Act,  void,  91,  92 

Trafficking  in  Colombian  bonds,  not  within  the  act,  93 

Nor  lottery  tickets,  ib. 

But  omnium  is  within  the  act,  ib. 

What  interest  may  be  taken,  93,  94 

STOPPAGE  IN  TRANSITU. 
Use  of  the  term,  188 
Proper  signification,  188,  189 
Origin  of  the  right,  189 
Effect  of  stopping  the  goods,  190  note 
Who  may  stop  in  transitu,  190 — 192 
Quasi  vendor,  191 
Authorized  agent,  ib. 
Indorsee  of  bill  of  lading,  192 
Not  a  mere  surety,  191 
When  the  vendor  may  stop  the  goods,  192 — 199 
Although  part  payment  made,  192 
Although  account  current  between  the  parties,  193 
Not  after  bonil  fide  assignment  of  the  bill  of  lading,  193.    (See  Bill 

of  Lading.) 
Or,  Welti  India  Dock  Warrant,  193  note 
Although  the  consignee  has  resold  the  goods,  197 
Right  not  affected  by  claim  of  a  creditor  of  the  consignee,  198 
Nor  of  a  carrier,  or  other  bailee,  ib. 
Nor  of  an  agent,  U>, 
When  the  transitus  is  determined,  199—209 
By  actual  delivery,  although  wrongful,  199 

Unless  the  vendor  has  made  cl8im>  200,  and  «6.  note 
Or,  unless  the  contract  was  previously  rescinded,  301,  202 
Where  the  consignee  anticipates  the  arrival,  202 
By  constructive  delivery,  203 

Delivery  to  third  party  as  exclusive  agent,  203,  204 
Not  by  delivery  to  third  party  as  middleman,  204,  205 
Unless  act  of  ownership  exercised,  207 
Or,  unless  the  consignee  uses  the  warehouse  as  his  own,  208, 
209 
By  symbolical  delivery,  206,  207 
Not  while  any  thing  remains  to  be  done,  209 
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SUNDAY. 

Sale  oo  Sandaj  TQid»  95,  96 

U  within  idler**  ordiMiy  frilag,  96 
And  if  oompletod  on  that  da^,  97 

SURETY.    (See  Cr«lll— Gnannrty.) 

When  a  party  may  be  soed  as  principal,  and  when  as  surety,  ?46, 

379,380 
How  discharged,  389  ^^' 

Time  given  to  the  principal  debtor.  389,  390 
laches  of  creditor,  390 

When  notice  necessary,  391 
Fraod,  39« 

Agreement  to  discharge  before  breach,  39f  ,  393 
Sorety  has  no  power  to  stop  the  goods  in  transitu^  191 

SURPLUSAGE,  ftr.    (See  F«naiic«.) 

T. 
TENDER, 

Tender  of  goods,  when  necessary,  t36 

Tender  of  price,  308 

Tender  and  refusal  discharge  performance  of  condition,  238 

Tender  to  agent,  f77  nsle 

TIMBER. 

Wlien  a  contract  for  the  sale  of  timber  is  within  the  I7tb  sect,  of  tlie 

Sutote  of  Frauds,  56 
When  it  may  be  recovered  in  an  action  for  goods  sold,  S53 

TIME. 

Computation  of  time  in  reckoning  age,  14,  15 

Computation  in  reckoning  interval  between  dealings  with  bankrupt,  and 

the  isioing  of  the  commission,  114, 117 
Stipnlation  as  to  time  of  dellveiy,  f  tl,  «tS,  tSl,  234 
Whether  month  is  to  be  taken  as  a  lunar  or  calendar  month,  f34  note 
Reasonable  time  for  objection  allowed  to  purchaser,  070 
Time  of  making  a  warranty,  338, 339,  34t 
Time  of  giving  notice  of  the  warnmty  broken,  30f ,  363 
Qualification  as  to  period  of  liability  for  breach  of  warnmty,  359 
Time  of  keeping  for  the  purpose  of  resale,  362 
Giving  time  to  principal  discbarges  sorety,  389 

TITLE, 

What  amounts  to  warranty  of  title,  3S5 

Distinction  where  seller  is  in  possession  or  out  of  possession,  335  note 

Whether  warranty  of  title  is  implied,  546 

In  sale  of  chattels  generally,  346  note 

In  sale  of  lease,  ib. 
When  bailee  precluded  from  disputing  plaintiffs  title,  418 
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TRADE, 

Infant  cannot  trade,  19,  20    , 

Usage  of  trade  will  not  enable  married  woman  to  sue  Or  be-  sued,  35 

When  warranty  implied  from  usage  of  trade,.  347 

Custom  of  trade  that  purchaser  must  object  to  the  qnaUty  im mediately, 

362,  363 
Commission  of  agent  by  usage  of  trade,  402 
Trading  with  an  enemy,  l|ligal,  144 

TRANSrrUS.    (See  Stoppage  in  Transitu,) 

TREATING  ACT,  90 

Candidates  prohibited  from  furnishing  provisions,  &c.  to  voters,  ib. 

Contract  within  the  act,  void,  ib. 

Non-resident  voters  are  within  the  act,  ib. 

Immaterial  whether  the  canvassing  party  be  the  candidate  himself  or  his 

agent,  91 
But  the  statute  does  not  apply  to  mere  strangers,  ib. 
Vendor  may  recover,  if  he  did  not  know  to  what  purpose  the  goods  were 

to  be  applied,  ib. 

TROVER, 

Right  of  possession  and  right  of  property  necessary  to  support  trover,  310 
When  principal  may  maintain  trover  against  agent,  400 

Where  the  goods  have  been  sold  contrary  to  express  directions,  ib. 

But  not  for  selling  at  an  undervalue,  ib. 
When  maintainable  against  carrier,  419,  4^6.    (See  Carrier,) 

For  misdelivery,  or  refusal  to  deliver,  426 

Not  for  loss  of  goods,  or  mere  omission  to  deliver,  ib. 
When  maintainable  against  pledgee,  295,  300 

TROVER  BY  PURCHASER, 

When  maintainable  against  vendor,  310 

Right  of  possession  and  right  of  property,  310.    (See  Delivery — 

Bill  of  Lading.) 
Not  while  vendor's  lien  continues,  181,  317 
Not  until  payment  of  price,  318 
Although  part  delivered,  i6. 
Unless  otherwise  agreed,  319 
Not  when  any  thing  remains  to  be  done,  314 

As,  where  the  chattel  is  to  be  measured  or  weighed,  t6.  31^ 
Where  the  cbftttel  is  made  to  order,  3.15 
Trover  for  a  chattel  given  in  exchange  for  another,  329  note 
Trover  not  the  proper  form  of  action  in  which  to  try  ^[uestion  of  warmnty, 

16. 
When  maintainable  against  warebopseman  or  other  bailee,  316,317,  419. 

(See  Bailee-^  Carrier  ) 
When  maintainable  against  carrier,  419,  426 
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TROVER  BY  VENDOR. 
Wlieu  naintahnble,  f9t 
Fravd.  f  49,  t9t 
NnlUty  of  oontnct,  993 
Retdttion  of  coutnct,  t9t 
Bj  oooMiit  Of*  portict,  f9S 

Unautlioriaed  tale  by  agent,  ^(95.    (See  Ag€»i-^F«tt0t.} 
AgaintI  pledgee,  S95,  996,  SOO,  309 
On  etcbange  of  chattel,  df9  n«(e 

V. 
VALUE, 

Deceit  does  out  lie  for  falte  affirmation  of  value,  S25,  337 

UnleM  wlivre  tlie  value  U  peculiarly  wilhiu  the  vendor*i  knowledge, 
5tb  note 

VARIANCE,  913— ««9,  3i:$~345 
When  material.  994 

Where  the  mistake  it  favourable  to  the  defendant,  997 

In  sale-note,  76 

in  statement  of  consideration,  996,  343 

In  the  averment  of  abaolotc  or  alternative  undertaking,  994,  345 

In  the  averment  of  general  or  qualified  undertaking,  994 

As  to  price,  994^  995 

As  to  quantity,  993 

Aft  to  lime,  i6. 

As  to  parties,  995,  996 

As  to  subject-matter,  996 

Effect  of  videlicet,  994 
When  not  material,  997 

Surplusage,  t6. 

Statement  according  to  legal  effect,  997,  344 

Matter  relevant  to  the  breach,  998,  344 
When  amendment  allowed,  999,  345 

When  variance  between  the  bought  and  sold  notes  titiates  the  contract, 
76,77 

VIDELICET. 
Effect  of,  994 

VOLUNTARY, 

Voluntary  preference  by  bankrupt,  void,  109 
When  transfer  not  voluntarily  made,  valid,  110 
Voluntary  payment  to  bankrupt,  not  protected,  118 
Voluntary  conveyance  by  trader,  void,  119 

W 
WAIVER, 

When  plaintiff  may  waife  tort,  180,  945 
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MVAlWER-iemUinued.) 

Wairer  of  performance  of  condition  precedent,  tV,  238 

Of  breach  of  warranty,  362,  364 

Of  lien,  184,  404,  405 

Of  right  of  stoppage^  193 

By  parol  of  written  agreement,  before  breach,  222 

Of  fraud*  333 

WAREHOUSEMAN.    (See  BoiIm.) 

WARRANTY,  132,  334.    (See  DeceU.) 

Proof  of  compliance  with  warranty  in  action  for  not  accepting  goods,  233 
Where  breach  of  warranty  is  a  defence  to  an  action  for  the  price,  267 
Cannot  be  pleaded  in  bar,  268,  329  note 

But  may  always  be  given  in  evidence  in  redaction  of  damages,  269, 
270.    (See  Damaget.) 
Yet  purchaser  oaghi  to  object  in  reasonable  time«  269,  270 
Not  where  bill  or  note  has  been  given  for  the  price,  272 
Where  breach  of  warranty  enables  parchaser  to  recover  back  the  price, 

327.     (See  Money  had  and  received,) 
Action  for  breach  of  warranty,  334 
Proper  form,  334  note 
Express  warranty,  334 

What  affirmations  amount  to  warranty^  335 
Warranty  contained  in  receipt,  336 
Warranty  contained  in  invoice,  or  other  document,  ib. 
The  document  roust  be  connected  with  tlie  contract,  ib. 
What  representations  do  not  amount  to  warranty,  337 
Vague  assertions,  ib. 

When  the  seller  did  not  intend  to  warrant,  ib. 
Statements  on  the  authority  of  another,  338 
Warranty  by  agent,  341 

When  express  authority  roust  be  given,  ib. 
The  warranty  by  the  agent  must  be  on  the  bargain,  342 
Time  of  roaking  the  warranty,  338 
May  be  before  the  sale,  339 
Not  after,  338 
Proof,  336,  343 

Prior  representations  not  admissible,  where  a  writing  does 

not  refer  to  them,  339,  340 
Variance,  341.    (See  Variance.) 
Scienter  unnecessary,  349 
Implied  warranty,  345 

Warranty  of  title,  346  note 

By  usage  of  trade,  347 

Chattel  sold  for  specific  purpose,  347,  348 

How  declared  upon,  348 

X  X 
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WARRANTY— (ctffilmiiecJ.) 

Qualified  wamntjr,  350 

At  to  tttbjcct-iDatter,  $50, 351 

As  to  time,  S5C,  353 

QatlificatioD  mutt  be  consistent  with  the  general  terms  of  the 

Qiidertakiiig,  351,  S5f 
Where  no  qaalificatioa,  vendor  liable  at  anjr  time,  35t,  355,  356 
But  not  for  defects  arising  subsequently,  353 
Implied  qualification  as  to  Tisible  defects,  353,  354 

Unless  the  defects  be  not  immediately  obvious,  355 
Warranty  of  horse,  356.    (See  Hone.} 
Wai?er  of  the  breach,  36S 

Not  by  delaying  to  object,  tfr. 
Nor  by  keeping  the  chattel,  363 

Unless  expressly  stipulated  to  that  effect,  S64 
Nor  by  reselling  the  chattel,  363 
Damages,  360.    (See  Damages.) 
When  ageot  may  be  personally  liable  for  breach  of  warranty,  408,  430 

WBST.INDIA-WARRANT, 

Is  a  negotiable  instrument,  311 

Whether  indorsement  bars  the  vendor's  right  of  stoppage,  193  note 

WHARF, 

Not  market-overt,  167 

WHARnNGER.    (Sw  Bailee,) 
WIFE.    (See  Feme  covert.) 

WITNESS, 

Whether  the  original  seller  is  a  competent  witness  in  action  by  sub-vendee 
for  breach  of  warranty,  361  note 

WRITTEN  EVIDENCE,    (See  Parol.) 

Within  17tli  section  of  Sutute  of  Frauds,  49,  67 
Within  4th  section,  377,  381 
By  Lord  Tenterdcn's  Act,  93 
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